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Court of Appeals of the District of Columbia 


No. 5660. 

Rosa Takahashi, Appellant, 


vs. 


The Hecht Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 73849. 

Rosa Takahashi, Plaintiff, j 
vs. 

I 

The Hecht Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cohrt of the 
District of Columbia, at the City of of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had in the abo)v T e-entitled 
cause, to wit: 

1 Declaration. 

Filed August 29, 1927. 

In the Supreme Court of the District of Colombia. 

At Law. 

No. 73849. 

Rosa Takahashi, Plaintiff, 
vs. 

! 

The Hecht Company, a Corporation, Defendant. 

The Plaintiff Rosa Takahashi, sues the defendant The 
Hecht Company, a body corporate organized an$ existing 
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2 ROSA TAKAHASHI VS. THE HECHT COMPANY. 

under the laws of the State of Maryland and having a place 
of business and resident agent and carrying on business in 
the District of Columbia, for that heretofore, to-wit, on the 
eighteenth day of May, 1927 in and upon the said plaintiff 
the defendant did make an assault and also the said defend¬ 
ant in and upon the said plaintiff with force and arms and 
against the peace did make an assault and did forcibly and 
violently then and there lay hold of the said plaintiff and 
did compel her to go from a certain building in the District 
aforesaid in and through divers streets of the city of Wash¬ 
ington in the District aforesaid in and to a certain Police 
Headquarters and did then and there compel her to go from 
said Police Headquarters in and through divers streets of 
the citv aforesaid in and to a certain House of Detention 
of the city of Washington and did then and there forcibly 
and unlawfully and against the will of the said plaintiff 
keep her so imprisoned for a long space of time, to-wit, for 
the space of eighteen hours, and the said defendant at the 
time and place aforesaid did then and there make against 
the plaintiff a false and unfounded charge of larceny 
2 and did charge and assert that the said plaintiff had 
stolen a certain diamond ring, to-wit, of the value of 
One Thousand Dollars, whereby the plaintiff was greatly in¬ 
jured and prevented from carrying on her necessary and 
proper affairs and she was greatly damaged in her credit, 
character and reputation; 

To the damage of the said plaintiff in the sum of Twenty- 
five Thousand Dollars, and therefore she brings her suit 
and claims on account thereof the said sum of Twenty-five 
Thousand Dollars together with costs of this suit. 

And the said plaintiff further sues the said defendant 
for that, 

Whereas heretofore, to-wit, on the eighteenth day of 
May, 1927 at the City of Washington in the District of 
Columbia, the said defendant Tvas possessed of and was 
operating a large establishment for the sale of merchan¬ 
dise; 

And, wdiereas, at the time and place aforesaid the said 
defendant employed and had in its employ one Harry 
Evans, in the capacity of a detective and for the purpose 
of detecting any larceny and other thefts which might be 
committed in the establishment and for the purpose also 
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I 

of apprehending on behalf of the company an|y persons 
who in the opinion of the said Harry Evans should be guilty 
of any larcenies or other thefts committed upon the prem¬ 
ises of the said defendant, the said Evans being tiy the said 
defendant charged and authorized in his discretion and 
on behalf of the said defendant to apprehend and to charge 
with larceny and to cause to be arrested by tjhe Police 
Officers of the said District any persons who ini his judg¬ 
ment should be guilty or suspected to be guilty of the 
offenses aforesaid; 

And Whereas, on the day and at the place aforesaid the 
said plaintiff was upon the premises of the said defendant 
and within the establishment aforesaid and had not 
3 been guilty of larceny, theft or other crime or any 
offense for which she might lawfully and properly 
be arrested: 

Yet the said Harry Evans, on the day and at 'the place 
aforesaid, acting within the scope of his employment afore¬ 
said and in the course of his business for whicji he was 
as aforesaid employed and in the exercise of his [authority 
and discretion so as aforesaid committed to hijn by the 
said defendant, and acting on behalf and in the name of 
the said defendant did wrongfully unlawfully and with 
force and arms apprehend and detain the said plaintiff 
and did falsely charge her with the crime of larceny, and 
did cause and procure her to be arrested on the sa^d charge 
of larceny by Police Officers of the District of Columbia 
and did wrongfully commit her to the custody or the said 
Police Officers upon the said charge; 

Whereupon and whereby and by reason of the premises 
and in consequence of the wrongful conduct aforesaid of 
the said Harry Evans the said plaintiff was carried through 
the streets of Washington and w T as imprisoned in |a certain 
Police Headquarters and afterward in the Houde of De¬ 
tention for a long space of time, to-wit, for the ispace of 
eighteen hours, the said defendant being by the 'said Po¬ 
lice Officers charged with larceny; and the said defendant 
was wrongfully and unlawfully caused to be strapped of 
all her clothing and her person was searched; and other 
wrongs were then and there done to the plaintiff bjy reason 
of the premises; 

Whereby the said defendant was wrongfully deprived of 
her liberty for the time aforesaid and was subjected to 
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much humiliation and many indignities and exposed to the 
contempt of many persons and caused to suffer much pain 
and anguish of mind and body so that she was prevented 
from carrying on her usual and lawful business and at¬ 
tending to her necessary affairs for a long space of 

4 time, to-wit, up to the present time; and by reason 
of the premises the plaintiff’s health was greatly 

impaired and she was made ill in body and depressed in 
mind and will so continue for a long space of time in the 
future and by reason of the premises the plaintiff has been 
greatly injured in her reputation and has been caused to 
be by many persons suspected of the crime of larceny and 
has lost the good esteem and good will of many persons so 
that her ability to obtain employment and to earn money 
for her necessary support has been diminished; 

To the damage of the said plaintiff in the sum of Twenty- 
five Thousand Dollars, and therefore she brings her suit 
and claims on account thereof the said sum of Twenty-five 
Thousand Dollars together with costs of this suit. 

I ROSA TAKAHASHI. 

EDWIN M. MARTIN, 

RUFUS W. PEARSON, 

Attorneys for Plaintiff. 

Pleas . 

Filed September 21, 1927. 

******* 

For plea to the first count of the declaration filed in the 
above entitled cause, the defendant says: 

It admits that it is a body corporate organized and ex¬ 
isting under the laws of the State of Maryland, that it had, 
on the 18th day of May, 1927, a place of business in the 
District of Columbia wherein it was carrying on business. 
It denies each and every other allegation in said count con¬ 
tained, and avers that it has done no act to the injury or 
damage of the plaintiff. 

For plea to the second count of said declaration, 

5 the defendant says: 

It admits that on the 18th day of May, 1927, it 
was possessed of and operating a large establishment for 
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the sale of merchandise in the District of Colun(ibia and 
that it then and there had in its employ one Harry Evans 
whose duty it was, among other things, to protect the prop¬ 
erty of the defendant and to report to it any wrongdoing 
in and upon said premises, including any larcenies or 
thefts which might be committed thereupon. It defies that 
the said Evans had authority from it to exercise! his dis¬ 
cretion in detaining, apprehending, or arresting, oi( causing 
to be detained, apprehended, or arrested the plaintiff! or any 
other person, or to charge the plaintiff or any other person 
with anv crime whatsoever. It denies that the said Evans 
did detain, apprehend, or arrest the plaintiff or that he 
caused her to be detained, apprehended, or arrested, or that 
he charged her with larcency, theft or any crime whatso¬ 
ever. It admits that on said date the plaintiff was in and 
upon its said premises and so far as it has knowledge she 
had never been guilty of any crime or offence for vtbich she 
might lawfully or properly be arrested. It denies <kach and 
every other allegation in said count contained and a,vers the 
fact to be that on or about said date the plaintiff, thpn being 
employed in the establishment of the defendant, ^served a 
customer who claimed that she had lost a ring, and that said 
customer reported the matter to the police of the District 
of Columbia who made an independent investigation of 
their own volition and acted wholly upon their ^>wn au¬ 
thority and not at the direction, authority or request of the 
defendant. It is without knowledge as to any act or acts 
done by the police or under their authority or otherwise, 
and therefore it denies the allegations relating thereto. 

WHARTON E. LESTER, 

Attorney for Defendant. 

6 Supreme Court of the District of Columbia. 

Wednesday, January 6, 1932. 

Session resumed pursuant to adjournment, Hd>n. Jen¬ 
nings Bailey, Justice, presiding. 

*#*#*# j# 

Comes now the parties hereto by their respective attor¬ 
neys of record and a jury of good and lawful men and women 
of this district, to-wit; Claude W. Owen, Daniel J. Tyrrell, 
William Frye, Norman F. Brown, Mrs. Lucy H. Campbell, 
Grandin L. Bennett, Arthur W. Stone, Wm. R. Bradley, 
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Paul Oliveri, George W. Birch, Miss Patricia Foley, Miss 
Cassie L. Sutherland, who are duly sworn to well and truly 
try the issue herein joined and after this cause is heard 
and given to the jury in charge they upon their oath say 
they find for the defendant by the direction of the Court. 

Whereupon, it being agreed between said attorneys that 
judgment may now be entered on this verdict it is so or¬ 
dered. Wherefore, it is considered that plaintiff take noth¬ 
ing by this action that defendant go hence without day be 
for nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by her attorney 
of record, in open court, notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) with the clerk in lieu thereof. 

Memorandum . 

January 19,1932.—Undertaking on Appeal approved and 
filed. 

7 Assignment of Errors. 

Filed January 22, 1932. 

#•••••• 

Now comes the plaintiff, the appellant in the above en¬ 
titled cause, and assigns the errors as follows: 

1. The Court committed error in directing a verdict for 
the defendant. 

2. The Court committed error in refusing to permit the 
plaintiff to testify as to statements made by the head¬ 
quarters detective. 

3. The Court committed error in refusing to permit 
the plaintiff to testify as to things done by Mr. O ’Day, the 
headquarters detective. 

4. The Court committed error in ruling that there was 
no evidence to show the connection of The Hecht Company 
with the arrest of the plaintiff. 

! W. GWYNN GARDINER, 

Attorney for Plaintiff . 

Copy left at office of Koenigsberger & Simon 1/22/32. 
Acknowledgment refused bv Secretarv. 


W. G. G., Jr. 
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Memorandum . 

! 

January 25, 1932.—Proposed Bill of Exceptions^ notice 
and acknowledgment — service filed. 

8 Supreme Court of the District of Columbia. 

Friday, February 26, 1932. 

Session resumed pursuant to adjournment, Hoii. Jen¬ 
nings Bailey, Justice, presiding. 

#*#### 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon plaintiff by her attorney of 
record submits to the Court the Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed 
and made of record nunc pro tunc, which is hereby ac¬ 
cordingly done. 

Designation of Record . 

Filed January 22, 1932. ] 

****#*•! 

Now comes the plaintiff, the appellant in the above en¬ 
titled cause, and designates the parts of the record which 
she desires to have included in the transcript, saicf parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Declaration. j 

2. Pleas. 

3. The bill of exceptions. 

4. The assignment of errors. 

5. This designation. 

W. GWYNN GARDINER,! 

Attorney for Plaintiff. 

Copy left at office of Koenigsberger & Simon 1/22/32. 
Acknowledgment refused by secretary. 

W. G. G.j Jr. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Cdurt of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 8, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 73849 at Law, wherein Rosa Taka- 
hashi is Plaintiff and the Hecht Company, a corporation, is 
Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of April, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 


10 M. 85, P. 104. 

In the Supreme Court of the District of Columbia. 

Law. No. 73849. 

Rosa Takahashi, Plaintiff, 

* 

v. 

The Hecht Company, Defendant. 

Bill of Exceptions. 

This cause came on to be heard before Mr. Justice 
Bailey and a jury on the sixth day of January, 1932, there 
being present and representing the plaintiff, W. Gwynn 
Gardiner, and W. Gwynn Gardiner, Jr., the defendant be¬ 
ing represented by Morris Simon and Lawrence Koenigs- 
berger: and thereupon the plaintiff offered evidence as 
follows: 

Rosa Takahashi took the stand to maintain the issues on 
her own behalf and first being duly sworn, testified in sub¬ 
stance as follows: My name is Rosa Takahashi, and I am 
twenty-six years old. I have lived in the District of Colum¬ 
bia all of my life. After I became grown I took up the 
occupation of beauty operator. I have no funds except 
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what I earn myself. I have been a beauty operator for 
about five years and had worked at the Hecht Coitipany at 
the time this arrest occurred about one year. Thfere were 
in the Hecht Beauty Shop at that time about twenty oper¬ 
ators. Mrs. Irma Stewart was the manager of the shop 
and had been such manager the whole time I worked there. 
I worked in the big main room of the shop. Off of this 
main room was the hair room which was towards the 
cashier’s desk. Mv table in the main room was also near 
the cashier’s desk. On the eighteenth day of May, I waited 
on a Miss Meyers whom I had never seen before. I mani¬ 
cured and massaged her hands. She had on a diamond 
ring and I asked her to take it off which she did, and laid 
it right on the table in front of her and I told her to take 
care of her own jew’elrv. When I finished the manicuring 

I made up a ticket and she gave me a five dollar bill. I 

took the ticket and the five dollar bill to the cashier’s 

II desk and left her at the table and I told her not to 

forget her ring. While I was at the cashier’s desk 

waiting for her change, Miss Meyers came up to ifie and I 
gave her four dollar bills for her change. I w T as Standing 
and talking to the cashier when she went out, in about two 
minutes she came back, I being still at the cashiet’s desk, 
and she said she had forgotten her ring. I said, I do not 
see how. We went back to the table together an^ looked 
for the ring in the finger bowl and the plumber from the 
Hecht Company came up and opened up the pipe to see if 
the ring went down from the finger bowl water, and a man 
came up and swept the floor, but the ring was not found. 
Miss Meyers and the other people went away, I dob’t know 
where. In the meantime, Mr. Evans came up. Mi. Evans 
was the house detective. He called me to the hair room. 
In the meantime my manager came along and waited me 
first but Mr. Evans said, “No, I want her private at the 
hair room.” So I went in the hair room with Mi 4 . Evans 
and closed the door, and he “liked to know what I gave to 
the young lady.” I told him I manicured and passaged 
her hands and, of course, I told her to take her ring off and 
I told her to take care of her jewelry. When I got Ithrough 
with her and finished massaging her hands I went Sout and 
made up a bill and took the money to the cashier and she 

2—5660a 
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came back of me, and I gave her four dollar bills change, 
so she went out, but just to the elevator, and she came back 
and I am still standing there talking to the cashier and I 
have not been back to the table, so she said she had for¬ 
gotten her ring, and I said, “I don’t see how could you for¬ 
gotten your ring.” So we walked to the table and she 
dipped her hand in the finger bowl but we did not find it. 
Mr. Evans then said, “That is all.” Then he went out, 
then he told me not to leave the room, he said, “You stay 
here”, don’t leave the room till I return.” 

Q. Did you stay there? A. Yes, I am on tlie floor. I 
was afraid to go out because he told me not to go, not to 
leave the room. 

After Mr. Evans had gone down stairs, Mrs. Stew- 
12 art, the beauty-shop manager, called me and I told 
her exactly what had happened. Before we finished 
our conversation Mrs. Stewart had a call and Airs. Stewart 
said, “No, I knew you did not take the ring.” She went 
down stairs to the office for a while. She came back and 
told me to go down stairs to the general manager’s office, 
that they wanted me there, that the general manager wanted 
to talk to me personally, and wanted me to tell all about 
what happened to the young lady. I went down to the of¬ 
fice, and Mr. Evans, the house detective, went with me. I 
expected to talk to the general manager, instead of that 
there was a detective outside, Mr. O’Dea, that I talked to 
all the time. He asked me what did I do to the young lady. 
I told him I gave her a manicure and that cost one dollar. 
That she had a ring on and that I told her to take it off for 
the massage and that she laid her ring right in front on 
the table where she could see it and I told her to take care 
of her ring. When I got through waiting on her I made up 
the bill and she gave me a five dollar bill and I took the 

i 

five dollar bill and the bill to the cashier and while I waited 
for the change she came right back with me and I gave her 
the change and she went out for a moment and came back 
while I was still talking to the cashier and she said I for¬ 
got mv ring. I told her, ‘I don’t see how could you forgot¬ 
ten your ring.’ Then Mr. O’Dea said, “Well, I know you 
didn’t take the ring,” he said, “W T ait a minute, I go in the 
next room and talk to the general manager.” He went in 
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there for a few minutes. I don’t know just how long but 
quite a few minutes. He left me with Miss Meyers and Mr. 
Cole who was also a detective. 

Q. When he came out of the other room, after telling you 
he was going in to talk to the manager, when he came out 
what did he say? A. He came out with a young l^dy at the 
general manager. 

Q. A young lady from the general manager’s office? Do 
you know her name ? A. I don’t know her name. 

He asked me where my hat and coat was, and said, “All 
right, you go and get your coat and hat, f want to 
13 take you down town and let my boss talk to you. I 
told him I don’t go unless I go upstairs anct see Mrs. 
Stewart first, so I then went upstairs and this young lady 
from the general manager’s office went with me gnd so did 
Detective Cole. I told Mrs. Stewart that I had tb go down 
town and talk to Mr. O’Dea’s boss. She told irie to get* 
dressed before I went. So Mrs. Stewart and tthe voung 
lady from the general manager’s office went ijnside the 
dressing room while I changed my clothes. The ypung lady 
from the general manager’s office, Detective Cble and I 
went down stairs and Mr. O’Dea was at the employes’ 
entrance with Miss Meyers. Mr. O’Dea, Miss Meyers and 
Mr. Cole and myself got in a machine and went to police 
headquarters. Mr. O’Dea had told me that he Wanted his 
boss to talk to me, but no one talked to me but Mr. O’Dea 
himself. Mr. O’Dea, Miss Meyers, Mr. Cole arid myself 
went in the big room. So Mr. O’Dea say to me |:hat Miss 
Meyers say that you give her a manicure and she say you 
took her ring and when you got through with her the ring 
disappear. So Mr. O’Dea said, “Do you know anything 
about the ring?” And I told Mr. O’Dea, I did not know 
anything about the ring, and he said, “You excuse me a 
few minutes.” He went out and came back witri a police¬ 
woman and had me searched. The men went out of the 
room, just Miss Meyers and myself and the policewoman 
undressed me and searched me. She made a thorough 
examination of my clothing and my body, “took my clothing 
off piece by piece, undressed me and make a Thorough 
examination of my body and stick her hand in my nose, 
open my eye wide, and open my mouth wide, and look inside 
my throat, stuck her finger in my throat to see if her ring 



12 ROSA TAKAHASHI VS. THE HECHT COMPANY. 

is inside, and stick her finger in my ear to see if the ring is 
inside my ear, and they pound my body all over and found 
nothing. All right. Standing there with a naked body, and 
she make me go stepping up and down and besides run into 
— and I asked her what she do to me, She said, 4 ‘That is 
my duty, I have got to do that to a woman, search them.” 
I dressed and she called Mr. O’Dea and told Mr. O’Dea she 
had not found the ring. Then everyone went out of 
14 the room, except Mr. O’Dea and myself, and Mr. 

O’Dea said, “Now I am through with you, I know 
you did not take the ring. I am going to call up Hecht.” 
So he went to the telephone and left the door opened, I knew 
he called Hecht number and he asked for the general man¬ 
ager, and so he talked- 

By Mr. Koenigsberger: “We object, if your Honor 
please, to what Mr. O’Dea said he was going to do.” 

The Court: “I will exclude that.” 

Mr. Gardiner. Your honor will allow me an exception to 
that on the ground that anything that O’Dea said, if he was 
the authorized agent- 

The Court: I understand, but I sustain it. 

By Mr. Gardiner: 

Q. When he left the booth and came back, what did you 
do and what did he do? A. Well, I hear- 

Q. Never mind. Do not tell what he said. When he came 
back from the booth and returned to you, what did he tell 
you to do and what did he do ? A. He said he was going to 
discharge me, I could go. 

The Court: Do not state what he said, just what he did. 

The Policewoman took me to the House of Detention 
where they had me change my clothes, and I was locked 
up in a room. It was all iron bars. They would not let 
me call my friends and they would not telephone for me. 
The next day about 12 o’clock Mr. O’Dea came and took 
me out and turned me loose. I went back to the Hecht 
Company a couple of days later. I did not go back right 
away because I was too sick and nervous to work. I was 
not able to work there regularly after that because I was 
so sick and nervous. I did, however, work regularly be¬ 
fore this time. After a time I went to a physician, Dr. 
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Foxwell, who treated me for quite a while. I had to give 
up these treatments because of lack of money. I have tried 
to work since but have not been able to wprk over 

15 one-half of the time because my nerves wer^ so very 
bad. I had not had trouble with my nerves before this 

occasion. At the time of the arrest at the Hecht Company 
my salary -was $15 a week and in addition I received a lot 
of tips which amounts to $8 or $10. After this trouble I 
tried to work at the Bell Beauty Shop where I rhade $10 
to $12 a week altogether. I only worked here part of the 
time because my nerves were so bad. I wasn’t ablp to hold 
the instrument to work on the customers. Th<i instru¬ 
ments were very fine. I worked at the Bell shop ajbout five 
or six weeks but left because I was sick with my nerves. 
About four months later I went to work with Mrs. [Stewart, 
my former manager at Hecht, who was now with J. [B. Jones 
Company. I worked with her about five or six \jeeks. I 
worked here only part of the time because I t(j>ld Mrs. 
Stewart I wasn’t able to stand their whole time work, my 
nerves were very bad. My nerves have continued up to 
the present time to be very bad although they ai[e better 
than they were. When my nerves get a little bettdr I have 
to work when my nerves get very bad I have to si top. 

I 

Cross-examination: 

I worked at The Hecht Company two different times, the 
first time Madame Lorette was their manager. I \^as there 
the first time four, five, six or seven months in 1925. I went 
back to work in 1927, about five or six months before this 
arrest occurred. Mrs. Stewart was the manager thten. She 
employed me. I went back to work at The Hecht Company 
after the arrest, it was the Friday after the arrest, I think. 
I worked at The Hecht Company about two or three weeks. 
I, at the time, was a grass widow. My former husbgnd was 
in Washington and working, but I had no husband at that 
time. When Miss Meyers first came back and reported her 
ring lost, I told her, I don’t see How could you have forgot¬ 
ten your ring. She and I walked to the table together and 
she dipped her fingers in the finger bowl. I know the ring 
was in front of her all the time. It was not covered 

16 up in the towels but in plain view. The plumber 
from the house came up and all of us helped to look 
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for the ring. At that time Mr. Evans was not in there. 
Miss Meyers reported it to the head office but not to the 
cashier in the Beauty Shop. She did not report it to any¬ 
body else on the floor. She then left. I did not see her 
again until I went down stairs to the manager’s office. She 
did not come back with Mr. Evans. Mr. Evans came up 
alone to see me. Mrs. Stewart at the time it happened was 
out at lunch. When Mr. Evans came back Mrs. Stewart had 
just come back. 

Q. Did you talk to her before you talked to Mr. Evans? 
A. No, Mr. Evans called me; he say he want to see me. 

Q. When Mr. Evans first talked to you he did not take 
you to the hair room ? A. My manager wanted to know why 
he wanted me in the hair room. 

Q. Wasn’t Mrs. Stewart in there A. No, she was out 
at the desk. 

Q. Out at the desk? A. Yes. 

Q. You are sure Mrs. Stewart was there when Mr. Evans 
first talked to vou? A. Yes. 

Q. Now, let us get this hair room straight. There is a 
large room where the girls work and manicure tables over 
to the left hand side facing out and then there are a lot 
of booths where they do head-massaging and permanent 
waving and things of that sort? A. Yes. 

Q. They are sort of booths and partitions 5 or 6 feet 
high? A. Yes. 

Q. Then there is a room probably ten or twelve 
feet square that you call the hair room, is that right? 
A. Yes. 

17 Q. In other words, that is part and parcel of that 
whole shop? A. That is a private room for all of 
their hair goods only. 

They match hair there. The public go in there and there 
is a door on the room. I cannot remember whether or not it 
is a full door. Mr. Evans said, “I want to talk to you in 
private,” and he would not let Mrs. Stewart hear what he 
was asking or telling me. He told me “Do not leave that 
room.” 

Q. Do not leave what room, the hair room? A. “Do not 
leave that room, ’ ’ the floor. 

Q. The whole floor? A. He told me, “Do not leave the 
room,” I asked him did I stay in there and he said, “Yes, 
do not leave that room. ’ ’ 
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I have testified in this ease before. 

Mr. Evans left the beauty shop after he told me not to 
leave the floor. | 

By Mr. Simon: ! 

Q. Now then, after Mr. Evans left you and said, “Do not 
leave this room,” after Mr. Evans told you not to l^ave the 
room you asked Mr. Evans if that meant eould ybu leave 
the floor, is that right? A. No, I meant leave the hair 
room, I want to come out to the floor. 

Q. He said that was all right? A. Yes, because I had to 
stay on the floor. 

Q. You had to stay on the floor? A. Yes. 

Q. Where did Mr. Evans go, if you know, or wljere did 
you see him go after he told you not to leave thb floor? 
A. Well, I do not know where he go to but he went out and 
left the powder box. 

Q. He left the powder box? A. Yes, sir. 

Q. Did you go out of the hair room with him? A. No. 

Q. You stayed in there after he had gone? ]A. Yes. 
18 Q. Even after he told you you could go (jut into 
the room you still stayed in the hair room, ish’t that 
true? A. Yes. i 

Q. Isn’t this a fact as to what occurred, that Mr. Evans 
came up there with Miss Meyers and asked you questions 
about what happened and then talked to Miss Meyers and 
then after Mr. Evans had already talked to yoifi, Mrs. 
Stewart came in and then you went in and talked to Mrs. 
Stewart and then Mrs. Stewart and Mr. Evand again 
talked to you, isn’t that what happened? A. No. 

Q. You are sure of that? A. Mrs Stewart talkecf to me 
right after Mr. Evans went out and he told me not to leave 
the room, and then I went out to the floor. After Mr. Evans 
left the powder box Mrs. Stewart called me and I talked to 
Mrs. Stewart. 

I did not say before or on direct examination that Mrs. 
Stewart and Mr. Evans talked to me together. Mm Stew¬ 
art and Mr. Evans never talked to me together. This oc¬ 
currence was in the early part of the afternoon but I do 
not know what time. I did not do any more work in the 
beauty shop that afternoon. Mrs. Stewart coming u|p from 
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down stairs after receiving a telephone call, told me I was 
to go down stairs, and see the general manager. I went 
alone but Mr. Evans waited outside to see that I went to 
the general manager’s office. He went with me as far as 
the general manager’s office. He was always close to me 
when I went down to the general manager’s office. 

Bv Mr. Simon: 

* 

Q. Mrs. Takahashi, did you at the last trial of this case 
make this statement- 

The Court: Repeat the question. 

By Mr. Simon: 

Q. Did you make these statements or answers, or were 
these answers made by you ? 

19 ‘Q. Tell what Mr. Evans said to you. A. He told 

me not to leave the room. 

‘Q. Not to leave the room? A. Yes sir. 

‘Q. Did he tell you to go back to work? A. Yes. 

‘Q. After that what happened? A. A little later Mrs. 
Stewart told me to go down to the office to see the general 
manager of Hecht Company. 

‘Q. Did you go? A. Yes, I went down. 

‘Q. Did she go with you? A. No, I go alone.’ 

Did vou make that statement? A. Absolutelv. 

* * 

The general manager’s office at that time was on the 
fourth floor. I did not know who was the general manager 
of the Hecht Company at that time. I do not know him 
when I see him. They told me Mr. Marlow was the general 
manager. I do not remember whether I had ever seen him 
before the day of the arrest. I recognize him as the gentle¬ 
man sitting there (indicating Mr. Marlow in the court 
room). His name is Mr. Marlow. I did not know him be¬ 
fore the arrest. They told me at the time to go down to 
see the general manager, his name was Mr. Marlow. The 
beauty shop was on the fifth floor. Mr. Marlow’s office 
was on the fourth floor. 

By Mr. Simon: 

Q. Now from the time Miss Meyers went to report the 
loss, or left the first time, you never saw her again, is that 
right. A. I never saw her again. 
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Q. Until she was in Mr. Marlow’s room with Mi}. O’Dea 
and Mr. Cole? A. Yes. ! 

Q. That is when you went down by yourself after they 
sent for vou ? A. Yes. 

20 Q. Mr. Marlow was not in that office, Mr. O’Dea 
was there, is that right? A. Mr. O’Dea, Air. Cole 

and Miss Meyers. 

Q. That was all? A. That is all. j 

Mr. Gardiner: When you say “that office”, yc(u mean 
when she went in ? 

Mr. Simon: I will try to show that is not the office, Mr. 
Gardiner, if you want me to. j 

This is not the office where I was employed wheii I went 
to work at The Hecht Company. I had never been in the 
office before, I do not know how many rooms weije there. 
There is a suite of rooms in there but I do not know how 
many rooms inside. 

Q. Did you see two young ladies working at a debk there 
when you went to Mr. Marlow’s office? A. I did not see 
Mr. Marlow. j 

Q. Quite true, but when Mrs. Stewart told you to ^o down 
to Mr. Marlow’s office. A. Yes. 

Q. Then when you went into Mr. Marlow’s office you 
first went into one room where two voung ladies wei^e work- 
ing, do you remember two young ladies working there, and 
then you turn to the right to go into Mr. Marlow’sj private 
office, that is true? A. I do not remember that, but only 
I do remember Mr. Evans opened the door and let me in. 
Q. Mr. Evans opened the door to let you in? A. Yes. 
Q. Mr. Evans was not with you? A. Yes he \^as with 
me; he took me downstairs to show me where is the general 
manager’s office. 

Redirect examination. 

By Mr. Gardiner: 

Q. You were asked about your testimony at the former 
trial and you were read a portion of it. I Want to 

21 ask if this was said to you and these answers were 
made: 

‘Q. Did you go? A. Yes, I went down. 

3—5660a 



18 


ROSA TAKAHASHI VS. THE HECHT COMPANY. 


‘Q. Did she go with you? A. No I go alone.’ 

A. Yes. 

Rosa Takahashi, recross-examination: 

At the time of this arrest I lived by myself at 1223 12th 
St., N. W. At the time I was put in the House of Detention, 
I wanted to call up a friend, Mrs. Scheffler, to take care of 
mv bird. I am still living at 1223 12th St. My husband 
lived there with me for a little while in 1927, after I was ar¬ 
rested. After I was arrested he lived there for about one 

vear. His name is Frank Takahashi. He is not in Wash- 
* 

ington but I don’t know where he is. I last saw him in 
April 1930. My apartment number is 32. When I left the 
Hecht Company I went to work for the Bell Beauty Shop 
in 1929. Between the time of the arrest and when I was 
employed at the Bell shop I had not been working any¬ 
where. My husband was living with me at that time and 
left me in April 1930. When I worked for the Bell Beauty 
Shop it was in the Spring of 1929. I do not remember just 
what date. I went to work for Mrs. Stewart at the store 
of the J. B. Jones Co. in 1930. I worked at the Zoe Beauty 
Shop run by Mrs. Calevas about two months in 1930 and 
1931 before the fire there took place. I was not there at 
the time of the fire which I believe took place in the early 
part of 1931. I later worked at Mrs. Calevas’ again out 
on Connecticut Avenue. This last time I was with her, 
about four weeks, but I am not working there now. I 
worked at the Stoneleigh Court Barber Shop since the date 
of this arrest, in the year 1931. Those I believe are the 
only places at which I had worked since the arrest. 

Mrs. Irma Helena Stewart, first being duly sworn, testi¬ 
fied in subatance as follows: 

Mrs. Stewart, direct examination: 

I am the manager of the Charm Beauty Shop on F street. 

I used to be the manager of the beauty shop located 
22 in the Hecht Company. I first went there the August 

previous to this affair. This plaintiff was in our em¬ 
ploy at the time. She had worked in that hair dressing 
shop before I became manager but she was not there when 
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I came there first. She applied again for a position while 
I was there and I employed her. That was tw^> or three 
months before this arrest occurred, I cannot gtye you the 
exact time. She was engaged as a manicurist.| The en¬ 
trance to the Beauty Shop was adjoining the lingerie de¬ 
partment. The lingerie department had an o^en effect, 
and there were comfortable chairs and chaise lopngues out 
in the lingerie salon. You entered the Beauty Sljop and at 
the right hand was the cashier’s desk, an open desk, and 
at the left hand was an enclosure for the barber shop. 
Just beyond the cashier’s desk and the appointment desk 
were six or eight manicuring tables set side by s^de in this 
fashion (indicating) and back of the manicuring fables, on 
the F Street wall, along the F Street wall of th<p building 
were booths, and the first booth was what we call the hair 
room. It was where all false hair was handled and where 
it was showed to customers and where it was stored. There 
was a large table in there similar to a millinery tgble, with 
a reversible mirror, and in there w T e showed hair that our 
customers were desirous of buying, false hair. The rest 
of that department was laid out in booths down an alley- 
way with the doors open on each side. The manictiring sec¬ 
tion was not as large as this court room, I would say it 
was as large as this inclosure here. The hair room was 
about as large as the jury box. There came a titye on the 
18th of May, 1927, when some trouble occurred over the loss 
of a ring. I was out at luncheon and I am not quity sure of 
the above date. I believe it was about two o’clock, after 
the normal lunch hour. When I came back on [the main 
floor a man in charge of the aisle approached me and said, 
“Mrs. Stewart, They have been looking all over the store 
for you, they have had some trouble in the Beauty Shop.” 
I went upstairs to the shop as quickly as I could, a little 
anxious about what might be the trouble knd Rosa 
23 met me at the entrance to the shop and in an ex¬ 
cited frame of mind, told me she had been accused of 
stealing a ring, and she didn’t do it and I saw Mr. Evans 
in the department. Mr. Evans was the house detective and 
he and I went back to the hair room together, he outlined a 
little of what had happened and he said, “What do you 
think about it?” And I said, “Well, I do not think Rosa 
took the ring,” and he said he didn’t either. Hp said he 
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would like to speak to Rosa, and Rosa came into the hair 
room. We all three talked there a few minutes together. I 
recall this because the only thing I recall saying was, “How 
do you know, Mr. Evans, that the customer had a ring?” 
Rosa said, “Oh, yes, Mrs. Stewart, she did have a ring be¬ 
cause when I finished manicuring her I said, ‘Don’t forget 
your jewelry’, and I pushed the ring toward her as I got 
up to get the change.” I do not remember why I left the 
hair room at that particular moment, it may have been the 
telephone or it may have been a customer on the floor need¬ 
ing me, but when I left the hair room Mr. Evans and Rosa 
were still in the room. In the course of events Rosa left 
the hair room and Mr. Evans left the department. There 
was some excitement. In perhaps half an hour or less, Mr. 
Marlow, the store superintendent, the gentleman sitting 
there (indicating Mr. Marlow in the court room) came in 
and asked me what I thought about the matter. I repre¬ 
sented the owner of the beauty shop, who was not the 
Hecht Company’s, and of course it was proper procedure 
for him to come to me for anything that might be done to 
a beauty shop employee, because they were in the employ 
of my firm and not in the employ of the Hecht Company. 
This conversation took place in the Hecht Esablishment, I 
believe right outside of the beauty shop in the store’s lin¬ 
gerie department. The Beauty Shop was run by paying a 
percentage of the shop’s receipts to the Hecht Company. 
The Hecht Company cleaned up the store, did the porter 
service and anything else that might go to store service in 
exchange for their percentage. Mr. Marlow then asked me 
what I thought about it, and did I think we should 
24 have Rosa arrested. I said, “No, Rosa did not take 
the ring.” Mr. Marlow said he did not think so 
either. This is not verbatim conversation, because it is too 
late to recall what was said but in substance Mr. Marlow 
indicated to me that he did not believe Rosa took the ring. 
Mr. Marlow suggested that he and I go to Mr. Levy’s office. 
Mr. Levy was the general manager of the store of The 
Hecht Company at Seventh and F Streets. Mr. Levy’s 
office was on the top floor. We went to Mr. Levy’s office and 
Mr. Marlow opened the conversation by saying that a cus¬ 
tomer of the beauty shop had lost a ring and thought one 
of the employees of the beauty shop had taken it, and Mr. 
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Levy said, “Have the girl arrested,’’ Mr. Marlow remon¬ 
strated with Mr. Levy and said that was not the wise nor 
proper thing to do. After talking with him a while, Mr. 
Levy said, “But we must protect our customers,”,and Mr. 
Marlow explained to Mr. Levy that by having thp girl ar¬ 
rested it would get the store into trouble. Mr. Levy still 
said we should have to help the customers, so it wgs agreed 
that Mr. Marlow was to go back to the hair dressing depart¬ 
ment, or to the customer, who was then just outside of the 
hair dressing department, and offer the store’s regrets and 
assistance, and to let the customer, if she wished, tb make a 
complaint, and if she did, to offer the assistancb of the 
store’s detective going to the police station with the cus¬ 
tomer to enter a complaint, but it was understood that the 
store technically would not file a complaint. We went down 
to the floor, and I went to my department to attend to busi¬ 
ness. What he said or did, I do not know. About an hour 
after that the gentlemen came to the department, one was 
Mr. O’Dea who was a detective, and another was a large 
grev haired man. Mr. Marlow’s secretarv was with them. 
They looked in under the manicuring table, and lopked the 
situation over, and they told me to ask Rosa to get her 
street clothes on and thev asked me to go back to the dress- 
ing room and watch her until she changed her clothps. That 
was one of the detectives. I did so. Mr. Evans, I believe, 
was not present at the time, although he may have been, 
I do not know. We were all excited and‘ in that 
25 frame of mind he may have been there witjiout my 
seeing him. Rosa left the hair dressing sliop with 
the two detectives, where she went I do not know. She 
came back to work, I think it was the next afternoop, or the 
day after that, or the day after that. She did not cgme back 
that day at all. She phoned me, as I recall, the next day, 
and the next day, I think it was, she came back ^o work. 
She worked fairly regularly until the end of that month 
and then after that she began to work three days a week and 
two day a week, five days a week, and in the course of the 
next month she stopped altogether. Prior to the aprest she 
was there regularly although not a full time employee. 
She came in at ten in the morning or 11, and worked until 
G P. M. We did not have a great deal of manicuring busi¬ 
ness early in the morning and we did not need her so early. 
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Her health before the arrest was good as far as I was able 
to observe. She was always high-strung. After the arrest 
she was more excitable. She would drop things and spill 
water and I think she was more fussy about her personal 
appearance. I think much of her attention to her personal 
appearance was nervousness, and it was a standing joke in 
the department that you would always find Rosa fixing her 
hair, or doing something of the sort, and I think she paid a 
great deal more attention to these little details and fussing 
with herself a great deal more, afterwards. After she con¬ 
cluded her employment at Hecht’s I did not see her again 
until I had a shop of my own. I left Hecht in June 1929, 
and now have a shop of my own. The following December 
or January I hired her on a percentage basis, and while I 
did not discharge her I believe I would have done so if she 
had not left of her own free will, because she talked to the 
customers until everybody was ready to fall over. She did 
not talk as much before the difficulty as she did afterward. 

Cross-examination of Mrs. Stewart: 

I don’t think I told you, Mr. Simon, that Miss Takahashi 
was always a rather talkative young lady, but I did say that 
her method of talking was always very flighty and jerky 
at all times, before and after her arrest. Mr. Levy 
26 said when Mr. Marlow and I were in the office, “Well, 
then, have the girl arrested.” He did not say, “Well, 
then send for a detective.” Mr. Marlow did not use any 
argument for or against the operator, the talk was from the 
standpoint of the customer. The operator was not under 
discussion, whether she did or did not take the ring was 
not under discussion. Mr. Marlow was finally told to ex¬ 
press the regrets of The Hecht Company, but I do not know 
that he was told to tell the customer that The Hecht Com¬ 
pany could not have her arrested. He may have. I was 
present at this conversation and heard all of the conversa¬ 
tion. 

By Mr. Simon: Here is a statement dated December 26th, 
1931. 

By Mrs. Stewart: I recognize this statement as one 
signed and initialed by me December 26th, 1931, in my of¬ 
fice. The corrections on it are in my handwriting. The 
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“I • 

words, or the statement, “I have read this statement and it 
is true as corrected by me,” are in my handwriting. 

By Mr. Simon (reading from the statement): “ About 
this time Mr. Marlow, the superintendent of The Hecht 
Company came on the floor and he saw it was Miss Meyers 
and them with me, and I believe he also reached £he con¬ 
clusion that neither Rosa nor any other employee had 
stolen the ring. Mr. Marlow suggested, however, that in 
view of the fact that the customer was insistent that the 
ring had been stolen from her, I had better accompany him 
to the office of Mr. Harold H. Levy, manager of the store, 
and get his views on the matter. Mr. Marlow an(jl I then 
went to Mr. Levy’s office and Mr. Marlow in a brief way, 
told Mr. Levy what had occurred; the fact that the eiistomer 
insisted that the Japanese girl must have taken t|ie ring. 
Mr. Levy, who was rather busy at the time, then made a re¬ 
mark to the effect, 4 ‘Well, then, have the girl arrested.” 
And Mr. Marlow replied that he did not think this was 
proper, to which Mr. Levy replied, “We must protect our 
customer.” Mr. Marlow, however, again remon- 
27 strated with Mr. Levy and told him that fifom the 
investigation he was certain that it was not ai matter 
for The Hecht Company to take up. Mr. Levy tpld Mr. 
Marlow to discuss the matter further with the customer 
along the lines of the explanation to him, but to piake it 
definitely clear to the customer that in view of the investiga¬ 
tion The Hecht Company could not have the girl arrested.” 

Mr. Simon (reading): “I was present during thijs entire 
conversation between Mr. Marlow and Mr. Levy, but took 
no part in it for the reason I was not called upon tp do so, 
my only interest in being there was that I did not kant to 
get my direct employers, Salinger and Latz, in any diffi¬ 
culty with a matter of this character. Had Mr. ijevy in¬ 
sisted upon Mr. Marlow having the girl arrested, 1 prob¬ 
ably would have taken part in the conversation t<p avoid 
this, but since Mr. Levy had finally agreed that the girl 
should not be arrested, I did not feel it necessary to enter 
into the discussion. Later in the afternoon the g^rl was 
arrested, at whose instance I do not know, and I was asked 
by some of the detectives to watch Rosa while she was 
changing her clothes, which I did. 

“Between the time I returned from lunch and tljie time 
Rosa was arrested, I do not recall issuing any instructions 
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to her not to leave the Powder Box, not do I recall such 
instructions issued to her by anyone else. If such instruc¬ 
tions were issued by anyone, I am sure I would have been 
told about them, because Rosa was in the employ of Sa¬ 
linger and Latz under my direction. Neither I nor any¬ 
one in the employ of the Hecht Company with whom I came 
in contact before or after Rosa was arrested ever stated 
that it was their belief that Rosa or any other employe of 
The Hecht Company had anything to do with the disappear¬ 
ance of the ring. After Rosa was discharged by the Police 
Department she returned to work and remained working 
under me about one month and then left of her own accord. 
She was not discharged.’* 

Bv Mr. Simon: 

* 

Q. Mrs. Stewart, you did not say anything in that state¬ 
ment about Mr. Marlow was to offer regrets and to tell the 
house detective to go with Miss Meyers. A. I told 
28 you that, you did not put it down. When you came 
to interview me, I told you that, but when you 
brought the paper back it was not in the paper. 

Q. Mrs. Stewart, I was at your beauty parlor from about 
ten minutes after five until twenty minutes after six on De- 
cember 26th was I not ? A. I do not know the hour or time. 

Q. Did you call my attention to that correction in this 
statement? A. I called your attention to things I have 
crossed out. 

Q. But you did not put that in? A. No. 

Q. Let me invite your attention to the fact that in the 
statement as it was prepared by me, I have here 4 ‘between 
the time that I returned from lunch to the time Rosa was 
arrested, I did not issue her any instructions.” You 
crossed that out, did you not, Mrs. Stewart, ‘I did not issue 
any instructions’ and inserted in your handwriting, ‘I don’t 
recall issuing’? A. Yes. 

Q. You made the other additions that were left out of 
that statement, did you not? A. Yes, but those were not 
additions left outj That statement was misleading, and I 
corrected it to be truthful. 

Q. You crossed out, “To this Mr. Marlow replied that 
he did not think this was proper” then you crossed out 
“that he was convinced in his own mind that the girl had 
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not stolen the ring.” A. I crossed that out because that 
was not true. 

Q. Mr. Marlow, up above here said that he did hot think 
the girl was guilty? A. But he did not tell Mr. ijevy that 
in my presence. 

Q. Did you not say up here- A. He told Md. Levy it 

was not proper to have her arrested for the protection of 
the store. 

29 Q. Did you say, “I believe he also reached the con¬ 
clusion that neither Rosa nor any other o^ the em¬ 
ployes had stolen the ring?” A. “He” meaning Mr. Mar¬ 
low? 

Q. Yes. A. Yes. j 

When I came back from luncheon Mr. Marlow I believe, 
was in the shop. They swept the floor of the shop after I 
came back. I did not go directly into the hair rooip at that 
time. First I stayed at the cashier’s desk and listened to 
Rosa’s story. I do not remember where Mr. Evans was 
then but I do know that soon he appeared on the scene. 
He was on the floor somewhere, I don’t know whether he 
had talked the matter over with Rosa at that time. He did 
not tell me so. I stated on direct examination that when 1 
came in, Mr. Evans went with me to the hair room and told 
me what had occurred and said he did not thipk Rosa 
guilty. He did not say he had talked to her. Why he came 
to the conclusion that she was not guilty I do nit know. 
He went in the hair room with me and I called Rosaj. When 
I was called out, the conversation continued between Mr. 
Evans and Rosa. Mr. Evans did not tell me to ^o out of 
the room, but I was called out for some reason but I can’t 
say why. I do not remember whether Mr. Evans aud Rosa 
came out together or not, but in the course of events they 
both vacated the hair room. Mr. Evans left the shop and 
Rosa remained in the department cleaning up the ihanicur- 
ing table and doing what had to be done. I don’t think she 
took another customer but I am not sure. The tujo detec¬ 
tives came to the department and asked me to watdh Rosa. 
I do not know Miss Josephine Norman, of The Hedht Com¬ 
pany, by name but I might recognize her face. The cloak 

room where the manicurists put their street clothes is a 

I 
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part of the powder box. I do not remember the room 
number, but it was similar to a booth. 

Q. And when the detectives asked you to go with Rosa, 
they went into the powder box and asked you to go with 
her? A. Well, we remained in the powder box. 

I do not recall at any time sending Rosa to the general 
manager’s office. I do not think I did; I do not remember 
Rosa leaving the pow'der box from the time of the 
30 occurrence until the detectives came in. I do not 
remember her leaving. It was so late she probably 
had already had her luncheon. 

Redirect examination : 

I have no interest in this matter one way or the other, 
it is true that Mr. Simon came to see me at my place of 
business to inquire of me the facts. I gave them to him and 
he went away and prepared this statement. He then 
brought it back to me and I read it over before signing it. 

Mr. Gardiner: 

Q. I note here in this statement the following language 
on page 2: “Mr. Levy, who was rather busy at the time, 
then made a remark to the effect, ‘Well then, have her ar¬ 
rested.’ To this Mr. Marlow replied that he did not think 
this was proper, that he was convinced in his own mind that 
the girl had not stolen the ring.” Now, there is a scratch 
through that, “That he was convinced in his own mind 
that the girl had not stolen the ring”. Did you scratch that 
out? A. I did. 

Q. Before whom? A. Before Mr. Simon. 

Q. Did you tell Mr. Simon when he was there that you did 
so state? A. No, sir. 

Q. Did you call his attention to the fact that you had not 
so stated? A. I did, and I took it out. 

Q. Then below that it reads thus: “Mr. Marlow, how¬ 
ever, again remonstrated with Mr. Levy and told him that 
from his investigation he was convinced it was not a matter 
for The Hecht Company to take up, that in his opinion the 
girl was not guilty of theft, or of having anything to do 
with it.” “That in his opinion the girl was not guilty 
of the theft, or having anything to do with it” was scratched 
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out. "Was that scratched out in your handwriting? 

31 A. Yes, sir, I scratched it out. 

Q. Did you tell Mr. Simon when he was there, that 
that statement was said? A. I did not tell him tfyat state¬ 
ment. 

Q. Then when it came back you objected to it and said it 
was not correct? A. And took it out. 

Q. In here you have got: “Between the time I returned 
from lunch and Rosa was arrested I did not issue for her 
any instructions not to leave the powder box.” That is in¬ 
terlined, “I did not issue her”, scratched out, “I do not 
recall issuing any”, is that in your handwriting? A. Yes 
sir. 

Q. You made that correction before signing it, did you? 
A. Yes. j 

Q. "Who prepared this statement, Mr. Simon? A. Yes, 
sir. j 

Q. And that is your signature to it? A. Yes. 

Q. After making these corrections? A. Yes. 

Recross-examination. 

i 

Bv Mr. Simon: 

I believe it is true that you came to see me, Mij. Simon, 
about 11:15 in the morning of December 26th, and Although 
I do not know how long you stayed you told me that it 
would not be necessary for me to sign the statement, and 
then I signed and initialed it of my own accord, ft is true 
that I was not forced to sign it, that I received a copy of 
the statement and you insisted that I make the same cor¬ 
rections in ink as on the original. 

Larry O’Dea, after being duly sworn, testified in sub¬ 
stance as follows: 

I am connected with the Police Headquarters as a detec¬ 
tive and have been so connected for about tliirty-five 

32 years. The first I heard of this controversy at The 
Hecht Company was on the 18th of May, 1927, when 

a Miss Meyers came to headquarters with Mr. Evans, 
who was the detective at The Hecht Company. I had a talk 
with Miss Meyers. 
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Q. Did yon talk with Mr. Evans? A. No, Mr. Evans 
says, “Here is a lady who is going to make a report and we 
have nothing to do with it. She wants to report a ring, 
stolen. ” 

After talking with them, I went to The Hecht Company. 
Cross-examination. 

By Mr. Simon: 

Q. Did yon go to The Hecht Company by reason of yonr 
talk with Mr. Evans, or by reason of your talk with Miss 
Meyers ? 

Mr. Gardiner: I object. 

A. Mv talk with Miss Meyers. 

The Court. I overrule the objection. I think that is along 
the same line. 

Redirect examination. 

By Mr. Gardiner: 

Q. In the presence of Mr. Evans? A. No, sir, Evans was 
about five feet away. 

Mr. Gardiner: I am taken by surprise. I should like to 
ask this witness this question. 

Q. Did you testify in this case before? A. I did, sir. 

Q. I would ask if these questions were not asked you and 
if you did not give these answers. 

“Q. What conversation did you have with Mr. Evans 
at headquarters ? A. He said this woman lost some jewelry 
down in the store and he wanted me to—impressed upon me 
The Hecht Company has nothing at all to do with it. ’’ 

A. That is right. 

“Q. Repeat as nearly as you can what he said? A. He 
said, ‘This woman wants to report a ring that she 
33 claims has been stolen from her while having her 
hand manicured. I took the report and went to The 
Hecht Company.’ ” 



29 


EOSA TAKAHASHI VS. THE HECHT COMPANY. | 

I 

A. That is right. j 

“Q. Is that all that was said to you? A. Yes sir.” 

Q. Did you so testify? A. Yes sir. 

' Recross-examination. 

i 

I 

By Mr. Simon: 

I 

Q. On page 7 you said this: 

“In 1927 did you see Mr. Evans, the gentleman who 
just left the stand? A. Yes sir. 

“Q. Where did you see him? A. I see him at TJie Hecht 
Company and also at Police Headquarters. 

“Q. Who was with Mr. Evans when he came to police 
headquarters?” 

i 

By Mr. Simon (reading testimony of the wiiness on 
former trial as follows): 

‘ By Mr. Gardiner: 

I 

‘Q. Mr. O’Dea, you are a Headquarters man, I!believe? 
A. Yes, sir. 

‘Q. Of the detective force? A. Yes, sir. 

‘Q. Metropolitan Police ? A. Yes, sir. 

‘Q. And you were so employed in May, 1927? A. Yes 
sir. j 

‘Q. In May, 1927, did you see Mr. Evans, the gentleman 
who just left the stand? A. Yes, sir. 

‘Q. Where did you see him? A. I seen him at Hecht 
& Company and also at Police Headquarter^. 

34 ‘Q. Harry Evans, the gentleman who just left the 

stand? A. Yes, sir. J 

‘Q. Who was with Mr. Evans when he came to Police 

Headquarters? A. Miss Meyers. 

‘Q. Did you talk with him there? A. I talked with Miss 
Meyers. j 

‘Q. After that did you go to the Hecht Company? A. I 
did. 

‘ Cross-examination: 

‘By Mr. Lester: 

‘Q. What conversation did you have with Mr. Eivans at 
Headquarters? A. He said this woman lost some jewelry 
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down in the store, and he wanted me to—impressed upon 
me the Hecht Company had nothing at all to do with it. 

‘Q. Repeat as nearly as you can what was said. A. He 
said “This woman wants to report a ring that she claims 
has been stolen from her while having her hands mani¬ 
cured.^ I took the report and went to Hecht & Company. 

‘Q. Was that all that he said to you! A. Yes, sir. 

‘Q. Now you also said a minute ago he tried to impress 
upon you. Tell us what he said. A. He said, “You know 
Hecht & Company ain’t making this complaint, we ain’t in 
this at all.” 

‘Q. Did you have a conversation there with Miss Meyers? 
A. I did. 

‘Q. What was that conversation? 

‘Mr. Gardiner: We object to that. We did not ask any¬ 
thing about that. 

‘The Court: If you did not ask anything about Miss 
Meyers. 

‘Mr. Gardiner: No, sir. 

‘The Court: I think that will have to be excluded, Mr. 
Lester. 

‘By Mr. Lester: 

‘Q. You also said you had a conversation with Mr. Evans 
at the Hecht Company when you went back. First I 
35 will ask you how long after you saw Mr. Evans and 
Miss M-yers at Headquarters was it before you went 
to the Hecht store? A. I guess it was about three quarters 
of an hour. 

‘ Q. And you had a conversation, you say, with Mr. Evans 
at the Hecht store? A. He was up there when we got up 
there; yes, sir. 

‘Q. What conversation took place there? 

‘Mr. Gardiner: I object. 

‘A. I didn’t say I had the conversation; I said I saw him 
there. ’ 

Q. Those were the questions and answers that you made 
at the last trial, were they not? A. Yes, sir. 

Q. And after Mr. Evans told you that the Hecht Com¬ 
pany were not involved in the matter, did you then talk to 
Miss Meyers? A. I did. 
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Q. That was after you talked to Mr. Evans? A. That 
was afterwards. 

Q. And after talking to Miss Meyers? 

Mr. Gardiner: Does Your Honor rule that may go in? 
This is outside of the direct examination. We called him 
only for one purpose. 

The Court: I permitted this former question to go in 
and I think any cross examination after that will be per¬ 
missible. 

Mr. Gardiner: Your Honor will allow me an exception to 
that. 

The Court: I understood that was read without any ob¬ 
jection. 

Mr. Gardiner: I allowed him to read the whole of it in 
order that you might have the full conversation, bjit as to 
a conversation with Mr. Evans, I have not gone i^to that 
on direct, and he is a hostile witness. 

The Court: I have not seen anything to indicate he is a 
hostile witness. 

Mr. Simon: You subpoenaed him, did you not? 

Mr. Gardiner: You subpoenaed him, you know you did. 

The Court: As to whether this is within the scope 
36 of the direct examination I am not sure. 

Mr. Gardiner: That is my position. They can call 
him back and give me a chance to cross examine. 

Mr. Simon: As a matter of fact, Mr. O’Dea ai^swered 
the question that it was by reason of a talk witjh Miss 
Meyers. Mr. Gardiner opened the door. He said, a Was it 
by reason of your talk with them that you proceeded to the 
Hecht Company, and I then proceeded to try to find out 
who he meant by ‘them’, which I had the right to d|o. Mr. 
Gardiner then interrogated Mr. 0 ’Dea with relation to this 
cross examination on the redirect, which gave me tfye priv¬ 
ilege of going into it. 

Mr. Gardiner: Redirect for the purpose of showling his 
conversation with Evans. 

The Court: I overrule the objection. You may take your 
exception. 

By Mr. Simon: j 

. 

Mr. O’Dea, was your conversation that you had 
with Miss Meyers by reason of which you went to 
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The Heeht Company subsequent or before you talked to 
Mr. Evans? Who did you talk to first? A. Mr. Evans said, 
“This lady wants to report a ring”, and I never talked to 
Evans again and he went away. 

Redirect examination: 

Mr. Gardiner: Did you see Mr. Evans when he got back 
to the store? A. Yes. 

Q. And talked to him then? A. One word. When I got 
off the elevator, I looked for Miss Meyers and told her I 
would be up there to see her as soon as I got a chance, 
I was due on office duty, me and Mr. Cole. When I got up 
there I got off the elevator to see Mr. Marlow, Mr. Evans 
and Miss Meyers and he walked over to them and I said, 
‘Mr. Marlow, this lady reports losing a ring here’ 

Q. When you got there you saw Mr. Evans, did you, of 
the Hecht Co.? A. Yes, sir. 

37 Mr. Gardiner: I will ask if you did not testify be¬ 
fore at the former trial, the following questions and 
answers by Mr. Lester: 

‘Q. You also said you had a conversation with Mr. Evans 
at the Hecht Company when you went back? A. Yes, sir.* 

Do you remember that question? A. And Mr. Marlow, 
both. 

Q. Both of them at the Hecht Company? A. Yes, sir. 

Mr. Gardiner: That is all. 

Recross-examination. 

By Mr. Simon: 

Q. Where were those two men,—were Mr. Marlow and 
Mr. Evans together when you got back to The Hecht Com¬ 
pany, or when you got off of the elevator? A. Miss Meyers 
and the three were there together. 

Q. Mr. O’Dea, what did Mr. Marlow say to you at that 
time? A. I told Mr. Marlow that Miss Meyers lost a ring 
in his store and accuses one of his girls of taking it, and he 
merely said, “Well, it is a matter for you; we have nothing 
to do with it. ” I believe then he walked away or he might 
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have stayed there. I put it up to Mr. Marlow, ‘ 4 this woman 
says she lost her ring and she suspicions one of these girls 
in here,” and he said, Mr. Marlow said, “It is up to you; 
we have nothing to do with it; it is between you jand this 
woman.’ 9 

Mr. Gardiner: That is all; that is our case, youf Honor. 

The Court: We will excuse the jurors for the prpsent. 

(Whereupon the jury retired, after which the following 
occurred:) 

The Court: Gentlemen, wherein does this case differ 
from the former case? j 

Mr. Koenigsberger: Because Mr. Gardiner has not made 
good the proffer that he made in the former case, j On the 
former case he offered to show that Mr. O’Dea, ^fter the 
conference had taken place in Mr. Marlow’s office, 
38 Mr. O’Dea left the room and talked to Mr. Marlow 
and then came back and ordered this girl’s arrest. 
He has not proved that in this case. If your Hqnor will 
read the opinion of the Court which you have bn your 
desk you will see that the proffer there was to sljow that 
O’Dea talked to Mr. Marlow. We haven’t got that in this 
case and we objected to the testimony of the plaintiff her¬ 
self when she said O’Dea said he was going to ;see Mr. 
Marlow. We objected to that and what he did afterwards 
and Mr. Gardiner then said he as going to prove th^t 0 ’Dea 
did go to see Marlow. 

Mr. Gardiner: She testified he said he was going in to see 
him. 

Mr. Koenigsberger: She did not testify that he did see 
him. 

» i 

Mr. Gardiner: She testified he said he was going jn to see 
him and that was after this thing we are talking £,bout. 

Mr. Koenigsberger: His Honor knows that you cannot 
prove a thing by the statement of a man who said he was 
going to do it. 

Mr. Gardiner: We have direct testimony in this chse that 
he conferred with Evans and with the general manager. 

Mr. Simon: But the general manager in his final decision 
said, “Well, do not have the girl arrested.” 


5—5660a 



34 


ROSA TAKAHASHI VS. THE HECHT COMPANY. 


The Court: What evidence is there, Mr. Gardiner, that 
he went to the room of the general manager? 

Mr. Gardiner: The plaintiff testified that when he came 
in he went in and talked to her and then she came out of 
the office with him which was after the conversation which 
we now have, that he said, 4 4 You wait a moment and I will 
go back to the general manager’’ and then he went in there 
and came out. 

The Court: Went where? 

Mr. Gardiner: Went into the office of the general man¬ 
ager. 

The Court: Who is 44 he”? 

Mr. Gardiner: Mr. Evans. 

Mr. Simon: There is no evidence of Mr. Evans ever hav¬ 
ing gone to the general manager’s office. 

39 Mr. Gardiner: I mean Mr. O’Dea. 

Mr. Simon: The general manager is Mr. Levy, and 
the only evidence of anyone talking to Mr. Levy is merely 
Mrs. Stewart. 

Mr. Gardiner: Whether he went in to see Mr. Levy we 
do not know and we do not care. In any event they were 
both there with authoritv and she testified that 0 ’Dea came 
in and talked to her and then when he brought her out she 
went to the general manager’s office where O’Dea after 
talking with him said, “Wait a moment, I will talk to the 
general manager,” and he went in the other room and 
came back and that a girl told her to get her things on and 
this girl went along. That is exactly what I proffered to 
prove. 

Mr. Koenigsberger: The proposition for your Honor to 
determine is this: whether a statement by a witness that a 
man said he was going to do a thing is evidence that he did 
it. 

The Court: It is not only that, the question is this: Did 
he leave her and go into the general manager’s office and 
then come out and put her under arrest? 

Mr. Gardiner: He said so. 

The Court: I do not think his saying so would be any 
proof that he did it. 

Mr. Gardiner: But, your honor, she was brought to the 
office of the general manager and while in the general man¬ 
ager’s office there she saw, according to her testimony, 
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O’Dea, Evans, Coe and Miss Meyers. O’Dea there talked 
to her and then he said, “Wait a moment; I wi^l talk to 
the general manager” and he went out of the rbom and 
went into an adjoining room. I think it must h^ve been 
Mr. Marlow’s office rather than Mr. Levy’s office, but it 
does not matter. At any rate he then came up and put her 
under arrest. Now, that is her testimony. Th^t is un¬ 
equivocal. 

Mr. Koenigsberger: Assuming, what I do not think is 
the fact, assuming she has testified that he did say he was 
going into the office of the general manager, merely saying 
it does not matter. That is not evidence, him merely 
40 saying so. Here is Mr. Gardiner with the whole case 
in the court room. Here is Mr. Marlow with Mr. 
O’Dea on the witness stand, why didn’t he ask these 
gentlemen if Mr. O’Dea saw Mr. Marlow? 

The Court: It appears to me with the witnessed here he 
should do so. 

Mr. Koenigsberger: Because it would not support it. 

The Court: There is nothing in the record to show he 
talked to the general manager or Mr. Marlow. 

Mr. Gardiner: Whether he did or not I submit t|he testi¬ 
mony shows he went there. 

The Court: That was the question upon which the court 
of Appeals ruled. 

Mr. Gardiner: One of the things they commented on but 
the whole facts were there and I submit that this is a very 
much stronger case than the case that the Court of Appeals 
reversed and said we were entitled to send to the jury. 

The Court: Here is what the Court of Appeals said: 

“Counsel for plaintiff then offered to prove if permitted 
to do so that after the officer had come to the office of the 
general manager and talked to him he came out.;” 

Now, there is nothing here to show he talked to hinp There 
is no proof of that. 

Mr. Gardiner: How could we do that? 

The Court: Well, you could ask him. It would be very 
simple to do. I can’t see that this case is brought within 
the decision of the Court of Appeals. I shall have to allow 
them a verdict. 

Mr. Gardiner: Your Honor will, of course,.allow me an 
exception. 
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(Thereupon the jury returned to the Court room, after 
which the following occurred:) 

The Court: Ladies and gentlemen of the jury, in this 
case, while the testimony so far offered is clear that this 
young woman was arrested wrongfully and suffered serious 
ill treatment, I do not think that there is any testi- 
41 monv which would be sufficient to hold The Hecht 
Company as responsible for her injuries, and I, there¬ 
fore, direct you to return a verdict for the defendant, The 
Hecht Company, being the only defendant in this case. 

Mr. Gardiner: Your Honor will allow me an exception to 
that so that our record will be straight. 

(Whereupon the Clerk directed the jury to return a 
verdict in favor of the defendant.) 

Mr. Gardiner: Now, in order to facilitate things, I am 
willing that judgment may be entered in that form now and 
we will note an appeal in open court and ask your Honor 
to fix the bond. 

The Court: Yes. The usual bond of one hundred dol¬ 
lars. 

Mr. Gardiner: Thank you very much. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of 
this cause, and each of the exceptions stated to have been 
taken by the attorney for the plaintiff were so taken and 
were duly allowed and noted by the court, and in order that 
each and every thereof may be preserved and made a record, 
this statement of evidence is duly stated, approved and 
signed, and ordered to be made of record in the above en¬ 
titled cause, this 26th day of February, A. D. 1932. 

JENNINGS BAILEY, 

Justice . 

Approved. 

SIMON, KOENIGSBERGER, YOUNG & BREZ, 

By LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5660. Rosa Takahashi, appellant, vs. The Hecht Com¬ 
pany, a corporation. Court of Appeals, District of Co¬ 
lumbia. Filed Apr. 26,1932. Henry W. Hodges, clerk. 
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Rosa Takahashi, Appellant 
vs. 

The IIecht Company, A Corporation, 

Appellee 


BRIEF ON BEHALF OF APPELLANT. 


This appeal is from a judgment entered in this c^use 
by the lower court after a directed verdict wag re¬ 
turned by the jury. The action is a tort action! It 
grows out of an arrest of the plaintiff while employed 
by The Hecht Company of this District. The declara¬ 
tion is in two counts. The defendant is charged with 
an assault on plaintiff in first count. In the sebond 
count, false arrest and false imprisonment are (jom- 
plained of as having been committed against plaintiff 
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by the defendant through its agent and house detective, 
Harrv Evans. 


THE PLEADINGS. 

To the charges made in the declaration in these two 
counts the defendant in its plea admitted the follow¬ 
ing (R. 5): That on the day in question, May 18, 1927, 
the defendant was in possession of and operated a 
large establishment for the sale of merchandise in the 
District of Columbia. That it had in its employ one 
Harry Evans whose duty it was, among other things, 
to protect the property of the defendant and report to 
it any wrongdoing in and upon said premises, includ¬ 
ing any larceny or thefts which might be committed 
thereon. It admits that the plaintiff was in and upon 
its premises on the date in question, and that she had 
been guiltv of the commission of no crime or offense 
for which she could be lawfully or properly arrested. 

The following denial is found in its plea (R. 5): “It 
denies that said Evans detained, apprehended or ar¬ 
rested the plaintiff or caused her to be detained, ap¬ 
prehended or arrested, or that he charged her with any 
crime. It denies that the arrest of the plaintiff was 
made by the defendant, but says that some other per¬ 
son reported the matter to the police, who made an 
independent investigation of their own volition and 
acted wholly upon their own authority and not at the 
direction, authority or request of the defendant.” 

SECOND APPEAL. 

This is the second trial. This Court reversed the 
action of the lower Court in directing a verdict for the 
defendant. See opinion of this Court, in vol. 59, 
Washington Law Reporter, page 452. 
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THE TESTIMONY. 

Plaintiff’s testimony offered on her own befialf 
shows that she has lived in the District of Columbia 
all her life. (R. 8) Had worked at The Hecht Com¬ 
pany for more than a year prior to her arrest. (li. 9) 
That she was employed as a beauty shop operator. 
The establishment in which she was employed, although 
in the Hecht department store building was operated 
by Salinger & Latz. (R. 24) The beauty shop was run 
by paying a percentage of the shop’s receipts to fTlie 
Hecht Company. The plaintiff was not an employ^ of 
The Hecht Company. (R. 20) Mrs. Irma Stewart 
was the manager of the beauty shop. (R. 18) The 
beauty shop was laid off in a big main room and off 
of the main room was a hair room and plaintiff oper¬ 
ated at a table in the main room near the cashier’s 
desk. (R. 9) 

On the 18tli of May, plaintiff manicured a ^liss 
Myers’ hands. Miss Myers had a diamond ring on her 
finger and she was asked by plaintiff to take the ting 
off and put it on the table in front of her while plain¬ 
tiff was manicuring her hands. Plaintiff finished the 
manicuring. The ring was lving on the table and Sliss 
Myers gave plaintiff a $5 bill to pay for the work done, 
which work amounted to $1.00. Plaintiff then took! the 
$5 bill and a ticket covering the amount of the vjork 
done by her to the cashier’s desk and while waiting 
for the change, or before the plaintiff received the 
change from the cashier, Miss Myers came to the cash¬ 
ier’s desk and was there given the change from iher 
$5. (R. 9) Miss Myers then left the room. Plaintiff 
stood for a moment talking to the cashier, and was pill 
talking to the cashier when Miss Myers returned |(R. 
9) stating that she had forgotten her ring. Plaintiff 
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and Miss Myers went back to the table together and 
looked for the ring in the finger bowl, and the plumber 
from The Heclit Company came up and opened up the 
pipes to see if the ring had gone down with the water 
from the finger bowl, and a man came up and swept 
the floor but the ring was not found. Miss Myers and 
the other people (the plumber and the man who swept 
tlie floor) went away, and Mr. Evans came up. Mr. 
Evans was the house detective. (R. 9) Mr. Evans 
called the plaintiff to the hair room. In the meantime, 
the manager of the beauty shop came along and wanted 
plaintiff first, but Mr. Evans said “No, I want her 
private at the hair room.” Plaintiff went in the hair 
room with Mr. Evans and he closed the door and 
asked the plaintiff what she had given Miss Myers. 
Plaintiff told Mr. Evans all that had taken place. (R. 
9) Mr. Evans then said “That is all.” When he went 
out he told plaintiff not to leave the room. He said 
“You stav here, don’t leave the room until I return.” 
Plaintiff was afraid to go out because Mr. Evans told 
her not to leave the room. (R. 10) After Mr. Evans had 
gone down stairs, Mrs. Stewart, the manager of the 
beauty shop, asked plaintiff what had happened and 
she told Mrs. Stewart all that she had told the detec¬ 
tive, but before plaintiff had finished talking to Airs. 
Stewart, Mrs. Stewart had a call to come downstairs 
to the office and she went downstairs to the office for 


a while. She came back and told plaintiff to go down¬ 
stairs to the general manager’s office that they wanted 
her there, that the general manager wanted to talk 
to her personally and wanted plaintiff to tell all about 
what happened to the young lady. (R. 10) 

Plaintiff went down to the office and Mr. Evans, the 
house detective, went with her. (R. 10) Plaintiff ex- 


pected to talk to the general manager, there, but in¬ 
stead of that there was a detective outside, Mr. O’Dea, 
that plaintiff talked to all the time. O’Dea j asked 
plaintiff what she did to the young lady and plaintiff 
then told O’Dea what had happened in detail. (|R. 10) 
When plaintiff finished, O’Dea said “Well, I know 
you did not take the ring.” He said, “Wait a mJoment 
I go in the next room and talk to the general! man- 
ager.” (R. 10) He went in there for a few moinents, 
plaintiff docs not know just how long, but quite ja few 
minutes. He left plaintiff with Miss Myers anpl Mr. 
Cole, who was also a detective. When he came but of 
the general manager’s room he brought a young lady 
with him, a young lady from the general manager’s 
office but plaintiff does not know her name. (E. 11) 
O’Dea asked plaintiff where her hat and coat wajs and 
said, “All right, you go and get your coat and pat, I 
want to take you down town and let my boss talk to 
you. Plaintiff told him that she did not go unless she 
could go upstairs and see Mrs. Stewart first, and plain¬ 
tiff went upstairs and the young lady from the geperal 
manager’s office went with her and so did the ptlier 
detective Cole. (R. 11) Plaintiff told Mrs. Stpwart 
that she had to go down and talk to Mr. O’Dea’s boss, 
and Mrs. Stewart told plaintiff to get dressed before 
she went. Mrs. Stewart and the young lady from the 
general manager’s office went inside the dressing room 

i 

while plaintiff changed her clothes. And then| the 
young lady from the general manager’s office ancl the 
detectives Cole and O’Dea went downstairs to the em¬ 
ployes’ entrance with Miss Myers, and then Mr. OfDea 
Mr. Cole, and Miss Myers got into a machine jwith 
plaintiff and went to police headquarters. When fhev 
reached headquarters O’Dea, Cole, Miss Myers and 
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plaintiff went in a big room, O’Dea then talked to 
plaintiff and then went oat and got a policewoman 
and brought her in the room. (R. 11) The police¬ 
woman undressed plaintiff and searched her. She 
examined all of the clothes thoroughly, taking off the 
clothing piece by piece, and then made a thorough ex¬ 
amination of plaintiff’s body. She stuck her fingers 
in her nose, opened her eyes wide, opened her mouth 
wide, stuck her finger in plaintiff’s throat to see if the 
ring was inside, and stuck her finger in plaintiff’s ear, 
and then pounded her body all over, and found noth¬ 
ing. The policewoman made plaintiff step up and down 
besides and run, and plaintiff was told by the police¬ 
woman that that was her duty. There was no ring- 
found. Then plaintiff dressed. Then everyone went 
out of the room except Mr. O’Dea and O’Dea then 
said, “Now, I am through with vou. I know vou did 
not take the ring. I am going to call up Heeht, so he 
went to the telephone and left the door open. Plaintiff 
knew he called the Hecht number, and asked for the 
general manager and so he talked. (R. 12) 

When Mr. O’Dea returned from the telephone he 
said,—O'Dea told plaintiff that he was going to dis¬ 
charge her, but the policewoman took plaintiff to the 
House of Detention, where they changed her clothes 
and locked her in a room with iron bars all around. 


Plaintiff was not allowed to call any friends, and they 

V 7 W 

would not telephone her friends for her. 

The next day about 12 o’clock O’Dea came and 
turned plaintiff loose. Plaintiff thereafter was sick, 
nervous and had a physician for a while. Has not been 
able to work in a beauty shop since. (R. 13) 

The manager of the beauty shop was then called by 
the plaintiff and testified as follows (R. 18): 
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She was the manager of the beauty shop anjl the 
representative of the owner of the beauty shopJ who 
was not The Hecht Company (R. 20); that Rosa was 
employed by her firm and was not an employee of The 
Hecht Co. (R. 20). The owners of the beauty [shop 
paid The Hecht Company a percentage of the shop’s 
receipts; that when she returned from her lunch, which 
was about two o’clock (R. 19), she was advised qf the 
trouble in her beauty shop and hurrying up therb she 
met Rosa, who told her she had been accused of taking 
a ring but that she did not take it (R. 20). She then 
saw Mr. Evans, the house detective of The Hecht Co. 
in the beauty shop (R. 19). Witness went witli Mr. 
Evans to the hair room, which was a small roorji op¬ 
erated as a part of the beauty shop in which false hair 
was kept (R. 19). He outlined a little of whati had 
happened and asked the witness what she thought 
about it. Witness told Evans that she did not think 
Rosa took the ring and he said, he did not eitheif (R. 
20). He said he would like to speak to Rosa, and 
Rosa came to the hair room and we all three talked 
there a few moments together. She did not remejnber 
why she left the hair room at that particular mordent; 
it may have been a telephone or customer on the floor 
needing her, but she left Mr. Evans and Rosa st}ll in 
the room (R. 20). Thereafter Rosa left the hair ijoom 
and Mr. Evans left the department. There was borne 
excitement and perhaps one-half hour or less Mr. Mar¬ 
low, the store superintendent (indicating with! her 
finger to Mr. Marlow in the court room), came inj and 
asked her what she thought about the matter. He did 
this because that was proper for anything that njight 
be done to a beauty shop employee because they were 
employed by her firm and not by The Hecht Co.j (R. 
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20). This conversation with Mr. Marlow, however, 
took place in the Hecht establishment right outside of 
the beauty shop in the store’s lingerie department. 
Mr. Marlow asked witness if she thought he should 
have Rosa arrested (R. 20). Witness said no, that 
Rosa did not take the ring and Mr. Marlow said he 
did not think so either. Mr. Marlow then suggested 
that he and witness go to Mr. Levy’s office, he being 
the general manager of the store of The Hecht Com¬ 
pany at the corner of 7th and F Streets, N. W. Mr. 
Levy’s office was on the top floor of the building, and 
witness and Mr. Marlow went to Mr. Levy’s office and 
Mr. Marlow opened the conversation by saying that a 
customer of the beauty shop had lost a ring and 
thought one of the employees of the beauty shop had 
taken it (R. 20), and Mr. Levy said, ‘ 4 Have the girl 
arrested” (R. 21). Mr. Marlow remonstrated with 
Mr. Levy and said that was not the wise nor proper 
thing to do. After talking with him a while, Mr. Levy 
said, “But we must protect our customers” (R. 21), 
and Mr. Marlow explained to Mr. Levy that by having 
the girl arrested it would get the store in trouble. 
Mr. Levy still said we should have to help the cus¬ 
tomers, so it was agreed that Mr. Marlow was to go 
back to the hair dressing department, and offer the 
store’s regrets and assistance, and to let the customer, 
if she wished, to make a complaint, and if she did, to 
offer the assistance of the store’s detective going to 
the police station with the customer to enter a com¬ 
plaint, but it was understood that the store technically 
would not file a complaint (R. 21). Witness and Mr. 
Marlow then went down to the floor and witness went 
to her department to attend to business and what was 
said or done after that she does not know (R. 21). 
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About an hour after that the gentlemen came to! the 
department, one was Mr. O’Dea who was a detective, 
and another was a large grey haired man. Mr. Mar¬ 
low’s secretary was with them. They looked in ubder 
the manicuring table, and looked the situation cjver, 
and they told witness to ask Rosa to get her street 
clothes on and they asked witness to go back to the 
dressing room and watch her until she changed her 
clothes (R. 21). Witness did so. Witness believes 
that Mr. Evans was not present although he may liave 
been. They were all excited and he could fyave 
been there without their seeing him (R. 21). Rosa!left 
the hair dressing shop with the two detectives and [wit¬ 
ness does not know where she went. She came tyack 
to work the next afternoon or the day after thatj, or 
the day after that. Prior to the arrest she was there 
regularly, although not a full-time employee (R. |21). 
Her health before the arrest was good, as far as wit¬ 
ness was able to observe. After the arrest she [was 
more excitable. She would drop things and spill water 
and more fussy about her appearance (R. 22). 

Larry O’Dea, the detective from headquarters, tes¬ 
tified that he first heard of the controversy whejn a 

| 

Miss Meyers came to headquarters with Mr. Evhns, 
the detective of The Heclit Co. (R. 27). He did j not 
talk with Mr. Evans. Mr. Evans said: “Here fs a 
lady who is going to make a report and we have nbth- 
ing to do with it. She wants to report a ring stolen” 
(R. 28). j 

This being the substance of the testimony offered 
by the plaintiff, when the plaintiff rested a motion for 
directed verdict was made and among other things the 
following occurred: 
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“Mr. Koenigsberger: Assuming, what I do not 
think is the fact, assuming she has testified that 
he did sav he was going into the office of the gen- 
eral manager, merely saying it does not matter. 
That is not evidence, him merely saying so. Here 
is Mr. Gardiner with the whole case in the court 
room. Here is Mr. Marlow with Mr. O’Dea on 
the witness stand, why didn’t he ask these gentle¬ 
men if Mr. O’Dea saw Mr. Marlow? 

“The Court: It appears to me with the wit¬ 
nesses here he should do so. 

“Mr. Koenigsberger: Because it would not sup¬ 
port it. 

“The Court: There is nothing in the record to 
show he talked to the general manager or Mr. 
Marlow. 

“Mr. Gardiner: Whether he did or not I submit 
the testimony shows he went there. 

“The Court: That was the question upon which 
the Court of Appeals ruled. 

“Mr. Gardiner: One of the things they com- 
mented on but the whole facts were there and I 
submit that this is a very much stronger case than 
the case that the Court of Appeals reversed and 
said we were entitled to send to the jury. 

“The Court: Here is what the Court of Appeals 
said: ‘Counsel for plaintiff then offered to prove 
if permitted to do so that after the officer had come 
to the office of the general manager and talked to 
him he came out.’ Now, there is nothing here to 
show he talked to him. There is no proof of that. 

“Mr. Gardiner: How could we do that? 

“The Court: Well, you could ask him. It would 
be very simple to do. I can’t see that this case is 
brought within the decision of the Court of Ap¬ 
peals. I shall have to allow them a verdict.” 
(R. 35) 
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And over the objection and exception of plaintiff, a 
directed verdict was taken, and this is the first assign¬ 
ment of error (R. 6). 

ARGUMENT. 

This case was before this court and was decide^ on 
May 4, 1931, in an opinion of the court delivered by 
Mr. Justice Groner. By reference to that decision, it 
will be found that the court said thus: 

i 

I 

“A woman employee of previous good reputa¬ 
tion and of several years’ service, upon the re¬ 
ported loss of a ring belonging to a customer of 
her employer on whom she had waited, is firsf of 
all interviewed and questioned by the store de¬ 
tective, and told she must not leave the room in 
which she worked. A little later she is sent to the 
company’s principal office, wdiere she is confronted 
by a police officer who interrogates her, and who 
then, after privately interviewing the general ipan- 
ager in his private office, is accompanied therefrom 
by another employee who, obviously for the pur¬ 
pose of preventing either her escape or her con¬ 
cealment of the evidence of her guilt, goes \Hth 
her while she gets her hat and coat. She is tShen 
arrested, without warrant, taken from the sfore 
to the police station, treated like a common fefon, 
and detained until the next afternoon when [she 
is discharged.” 

Looking to the record in the case at bar, we b^ave 
a stronger case here than that before this Courtj on 
first appeal, because we have here every fact esjab- 
lished as stated by this court in its former decision, 
and supported by other evidence. In this court’s 
former decision we find this: “A woman employee 
of previous good reputation and of several years’ ^er- 
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vice, upon the reported loss of a ring belonging to a 
customer of her employer on whom she had waited, 
is first of all interviewed and questioned by the store 
detective, and told she must not leave the room in 
which she worked.” The record in the present case 
shows those facts exactly, for the appellant in her own 
testimony testified (R. 9) : 

“In the meantime my manager came along and 
wanted me first but Mr. Evans said, ‘No, I want 
her private at the hair room.’ So I went in the 
hair room with Mr. Evans and closed the door, 
and he ‘liked to know what I gave to the young 
lady.’ I told him I manicured and massaged her 
hands and, of course, I told her to take her ring 
off and I told her to take care of her jewlery. 
When I got through with her and finished mas¬ 
saging her hands 1 went out and made up a bill 
and took the money to the cashier and she came 
back of me, and I gave her four dollar bills 
change, so she went out, but just to the elevator, 
and she came back and I am still standing there 
talking to the cashier and I have not been back 
to the table, so she said she had forgotten her ring, 
and I said, ‘I don’t see how could vou forgotten 
your ringj’ So we walked to the table and she 
dipped her hand in the finger bowl but we did not 
find it. Mr. Evans then said, ‘That is all.’ Then 
he went out, then he told me not to leave the room, 
he said, ‘You stay here, don’t leave the room till 
I return.’ ” (R. 10) 

The decision of the court in its former decision fur¬ 
ther continuing said: “A little later she is sent to the 
company’s principal office, where she is confronted by 
a police officer who interrogates her, and who then, 
after privately interviewing the general manager in 
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his private office, is accompanied therefrom by another 
employee who, obviously for the purpose of prevent¬ 
ing either her escape or her concealment of the] evi¬ 
dence of her guilt, goes with her while she get^ her 
hat and coat. She is then arrested, without warrant, 
taken from the store to the police station, treated] like 
a common felon, and detained until the next afternoon 
when she is discharged. ’’ The record in this lease 
shows the facts exactly as they are stated fronJ the 
record of the former case by this court in its former 
decision. For again we quote from the record ir\ the 
present case. Testimony of the appellant thus: 

“After Mr. Evans had gone down stairs, Airs. 
Stewart, the beauty-shop manager, called me and 
I told her exactly what had happened. Beforb we 
finished our conversation Mrs. Stewart had a! call 
and Airs. Stewart said, ‘No, I knew you did not 
take the ring.’ She went down stairs to the <}ffi ce 
for a while. She came back and told me tq go 
down stairs to the general manager’s office, [that 
they wanted me there, that the general manager 
wanted to talk to me personally, and wantedl me 
to tell all about what happened to the young lady. 
I went down to the office, and Air. Evans, j the 
liousevdetective, went with me. I expected to jtalk 
to the general manager, instead of that there |was 
a detective outside, Air. O’Dea, that I talked to 
all the time. * * * Then Air. O’Dea said, ‘Well, I 
know you didn’t take the ring,’ he said, ‘Wait a 
minute, I go in the next room and talk to the gen¬ 
eral manager.’ (R. 10) He went in there f<^r a 
few minutes. I don’t know just how long but qqite 
a fevr minutes. He left me with Aliss Meyers land 
Air. Cole who was also a detective.” (R. 1^) 

Then he came out with a young lady from the Gen¬ 
eral Alanager’s office, but witness does not know her 
name. 



14 


“He asked me where my hat and coat was, and 
said, ‘All right, you go and get your coat and hat, 
I want to take you down town and let my boss 
talk to you.’ I told him I don’t go unless I go up¬ 
stairs and See Mrs. Stewart first, so I then went 
upstairs and this young lady from the general 
manager’s office went with me and so did Detec¬ 
tive Cole. I told Mrs. Stewart that I had to go 
down town and talk to Mr. O’Dea’s boss. She 
told me to get dressed before I went. So Mrs. 
Stewart and the young lady from the general man¬ 
ager’s office went inside the dressing room while 
I changed my clothes. The young lady from the 
general manager’s office, Detective Cole and I went 
down stairs and Mr. O’Dea was at the employees’ 
entrance with Miss Meyers. Mr. O’Dea, Miss 
Meyers and Mr. Cole and myself got in a machine 
and went to police headquarters.” 

Appellant then proceeded to tell of the treatment 
accorded her at the police headquarters of her being 
locked up, of the refusal to permit her to talk to any¬ 
one, of placing her in a nude condition and examining 
her body and person, of then sending her to the House 
of Detention, of refusing to permit her to communi¬ 
cate with friends or her home and kept her locked up 
until the next day and then let her out. 

Now this testimony, we respectfully submit, is ex¬ 
actly like the testimony of this witness at the former 
trial and as contained in the statement of this court in 
its opinion from the record of the former trial. We 
have, however, in the present case facts which, it is 
believed, conclusively establish the testimony of ap¬ 
pellant as given in the former trial, for we find that 
the appellant said: 



“ Before \vc finished our conversation Mrs. 
Stewart had a call and Mrs. Stewart said, ‘^o, I 
knew you did not take the ring.’ She went down 
stairs to the office for a while. She came tack 
and told me to go down stairs to the general ipan- 
ager’s office.” (R. 10) 


Now let’s see where Mrs. Stewart had been \jhen 
she received a call while talking to the appellant, as 
testified to by appellant (R. 10). We find in the tes¬ 
timony of Mrs. Stewart (R. 20), the following: 


“Mr. Marlow then asked me what I thought 
about it, and did 1 think we should have I^osa 
arresed. 1 said, ‘No, Rosa did not take the ring.’ 
Mr. Marlow said he did not think so either, This 
is not verbatim conversation, because it is too |late 
to recall what was said but in substance Mr. Mar¬ 
low indicated to me that he did not believe Rosa 
took the ring. Mr. Marlow suggested that he |and 
1 go to Mr. Levy’s office. Mr. Levy was the gen¬ 
eral manager of the store of The Heclit Company 
at Seventh and F Streets. Mr. Levy’s office Ivvas 
on the top floor. We went to Mr. Levy’s office land 
Mr. Marlow opened the conversation by saving 
that a customer of the beauty shop had lost a ljing 
and thought one of the employees of the beauty 
shop had taken it, and Mr. Levy said, ‘ Have j the 
girl arrested.’ Mr. Marlow remonstrated with 
Mr. Levy and said that was not the wise nor 
proper tiling to do. After talking with hiiji a 
while, Mr. Levy said, ‘But we must protect [our 
customers,’ and Mr. Marlow explained to Mr. 
Levy that by having the girl arrested it wcjuld 
get the store into trouble. Mr. Levy still said! we 
should have to help the customers, so it jvas 
agreed that Mr. Marlow was to go back to the hair 
dressing department, or to the customer, who was 
then just outside of the hair dressing department, 



16 


and offer the store’s regrets and assistance, and 
to let the customer, if she wished, to make a com¬ 
plaint, and if she did, to offer the assistance of 
the store’s detective going to the police station 
with the customer to enter a complaint, but it was 
understood that the store technically would not 
file a complaint. We went down to the floor, and 
I went to my department to attend to business. 
What he said or did, I do not know. About an 
hour after that the gentlemen came to the depart¬ 
ment, one was Mr. C)’Dea who was a detective, and 
another was a large grey haired man. Mr. Mar- 
low’s secretary was with them. They looked in 
under the manicuring table, and looked the situa¬ 
tion over, and they told me to ask Rosa to get her 
street clot lies on and thev asked me to go back to 
tlie dressing room and watch her until she changed 
her clothes. That was one of the detectives. I 
did so.” (R. 21) 

In the face of this uncontradicted testimony, can there 
be any question of the right of the appellant to have 
submitted to the jury the facts in this case for its de¬ 
termination? Does not this testimony support the ap¬ 
pellant’s testimony and confirm the facts in the former 
trial, which, according to the former decision of this 
court, was sufficient to submit the facts to the jury for 
its consideration and determination? We, however, 
go further, and by reference to this record, we find 
that after the appellant left Mrs. Stewart in the com¬ 
pany of the secretary of Mr. Marlow or one of the 
young ladies in the office of Mr. Marlow or the general 
manager, accompanied by Mr. Evans and the two head 
quarters men, we find that they took her back to the 
office of the general manager, for we find her testi¬ 
mony, R. 10:: “Then Mr. O’Dea said, ‘Well, I know 
you didn’t take the ring,’ he said, ‘Wait a minute, 
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I go in the next room and talk to the general manager.’ 
He went in there for a few'minutes. I don’t knovf just 
how long but quite a few minutes. He left me j with 
Miss Meyers and Mr. Cole who was also a detective. 
He came out with a young lady at the general man- 
ager’s office but I don’t know her name. He asked me 
where my hat and coat was, and said, 4 All right] you 
go and gel your coat and hat, I want to take you down 
town and let my boss talk to you.” (R. 11) 

Now under this testimony we have the ideiitical 
facts as given in the former trial supported by other 
evidence of a character which shows without contra¬ 
diction that the general manager insisted that 'they 
must protect their customers and at the instance of 
his assistant, Mr. Marlow, arranged to have the tech¬ 
nical charge made by Miss Meyers rather than ii| the 
name of the store in order to keep, in the language of 
Mr. Marlow, 4 ‘the store out of trouble by having her 
arrested.” I 

Now let us see why the court took this case tjrom 
the jury. We find that the reason he took it from the 
jury was that I refused to ask Mr. O’Dea, while on 
the stand, whether he did or did not actually taljk to 
Mr. Marlow or Mr. Levy when he left the appellant 
and went into their office to talk to them, for we find 
the court saying, commenting on your decision, R. 35: 

i 

“The Court: Here is what the Court of Ap¬ 
peals said: ‘Counsel for plaintiff then offered to 
prove if permitted to do so that after the officer 
had come to the office of the general manager land 
talked to him he came out.’ Now, there is nothing 
here to show he talked to him. There is no proof 
of that. | 

“Mr. Gardiner: How could we do that? 


I 

I 
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‘‘The Court: Well, vou could ask him. It would 
be very simple to do. I can’t see that this case is 
brought within the decision of the Court of Ap¬ 
peals. I shall have to allow them a verdict.” 

We therefore have a case where the lower court 
savs that unless I would put mv head in a noose and 
kick mv client out of court bv offering as a witness 
and inquiring of that witness whether he had a con¬ 
versation with Mr. Marlow or not. This in the face 
of the fact that witness’ testimonv showed a bias with- 

9/ 

out question. It showed that he testified at this case 
contrarv to his testimonv in the former case and 

91 9t 

when his attention was called to it, he admitted, and 
vet he went back immediatelv and undertook again 
to testify exactly contrary to his testimony given at 
the former trial. 

It is respectfully submitted that that task was for 
the defense. The proof is that he left the appellant 
and went into the room of the general manager, spent 
sometime there with him, and then came out and 
placed appellant under arrest. This identical situa¬ 
tion was before this court in, 

Wright v. Hopewell, 37 App. D. C., pp. 247-252, 

the court in holding that the plaintiff was not expected 
to ask a question of a witness not friendly to the plain¬ 
tiff when there was sufficient evidence to maintain the 
plaintiff’s case without asking such a question, said: 

“A vigorous attack was made upon the credibil¬ 
ity of Ellis, on the argument, but strange to say, 
Brown, who might have contradicted him if his 
statement was untrue, was not asked a question by 
the defendant concerning the alleged statement 


to him of Koblen’s purpose in reducing the pfice 
of the property, or as to his having repeated!the 
same to Wright. Naturally, the plaintiff asked 
no questions relating to it.” 

Why should we have asked 0 ’Dea whether he actually 
talked with the general manager Levy, or Mr. Marljow, 
the assistant manager. The defendant in its defense 
could have put him on the stand and asked him that 
question and if he had testified that he did not hq.ve 
such a conversation, in the face of the facts and pir- 
cumstances it would have been for the jury to lffive 
determined the truth of what he testified to. The Rec¬ 


ord as a whole, it is respectfully submitted, supports 
in every detail the facts as found by this court inj its 
former decision as being sufficient to entitle us tb a 

u i. 

verdict unless facts be shown by the defendant wqicli 
would satisfy the jury that we were wrong in bur 
testimony. This court, in its former decision, qon- 
cludes its position in this respect thus: 


“If defendant, in an effort to protect its cjus- 
tomers from the loss of their property while in its 
store, believing plaintiff guilty, had set in motion 
the machinery of the law to have her brought to 
trial, in the ordinary course of things it would 
have acted precisely as the evidence shows it cjlid, 
and if it did, and with no greater cause tliaij is 
shown by the evidence here to justify its action, 
then the plaintiff w T as entitled to recover, and! on 
the showing above by her, with nothing to fhe 
contrary save the statement of the store deteetjive 
that he had taken the customer complaining of jthe 
loss to the station-house with him, and had thpre 
declared that his employer was not responsible 
for the complaint, we think a case was made suffi¬ 
cient for submission to a jury.” 
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In the present case the record shows that Mr. Levy, 
the general manager, insisted that the girl be arrested 
and finally said to Mr. Marlow and Mrs. Stewart on 
that point, thus, R. 21: “But we must protect our 
customers,” and Mr. Marlow explained to Mr. Levy 
that by having the girl arrested we would get the 
store in trouble, and Mr. Levy still said we should 
have to help the customers. So it was agreed that Mr. 
Marlow was to go back to the hair dressing depart¬ 
ment, or to the customer, who was then just outside of 
the hair dressing department, and offer the assistance 
of the store’s detective going to the police station with 
the customer to enter a complaint, but it was under¬ 
stood that the store technicallv would not file a com- 
plaint. 

This court in its former decision then concluded by 
quoting from the former decision of the court in the 
following language: 

“The court is never justified in directing a 
verdict except in cases where, conceding the 
credibility of the witnesses and giving full effect 
to everv legitimate inference that mav be deduced 
from their testimony, it is nevertheless plain that 
the party has not made out a case sufficient in law 
to entitle him to a verdict and judgment thereon.” 

All of the authorities dealing with the subject here in 
consideration having been before the court and con¬ 
sidered by it in its former decision, it would seem use¬ 
less to attempt to again enumerate them here. It is 
very respectfully submitted that the testimony offered 
by appellant makes a much stronger case than that 
before the court in its former decision, in that the 
plaintiff’s testimony is supported by the testimony of 


Mrs. Stewart, who made a very clear and exact state¬ 
ment of the conversation with the general manager ^nd 
his anxiety and demand to have the appellant arrested. 

It is respectfully submitted that this case should be 
reversed and the lower court directed, on the state¬ 
ment of facts shown, to submit this case to a jury! 

Respectfully submitted, 

W. Gwynn Gardiner, 

W. Gwynn Gardiner, Jr!, 

• v 

Attorneys for Appellant. 
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APRIL TERM, 1932. 


No. 5660 


ROSA TAKAHASHI, Appellant , 

vs. 

THE HECHT COMPANY, a Corporation 


BRIEF on BEHALF of APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal by Rosa Takahashi, plaintiff in 
the court below, from a judgment for the defendant, 
entered upon a directed verdict, in an action against 
The Hecht Company for false imprisonment. 

The brief for appellant does not, as required fty 
Rule VIII-3 (b) of this Court, contain a statement of 
the alleged errors relied upon; however, as her brief 
is directed solely to the action of the court below in 
directing the jury to return a verdict for the defend- 
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ant, we shall, on the assumption that that is the alleged 
error relied upon, confine ourselves in this brief to 
that point. We shall hereinafter refer to the appellant 
as the plaintiff and to the appellee as the defendant. 

THE PLEADINGS. 

The declaration is in two counts. 

In the first count (R. 1) the plaintiff alleges that 

“the said defendant in and upon the said plain¬ 
tiff with force and arms and against the peace 
did make an assault and did forcibly and vio¬ 
lently then and there lay hold of the said plain¬ 
tiff and did compel her to go from a certain 
building * * * in and to a certain Police 

Headquarters and did then and there compel her 
to go from said Police Headquarters * * * in 
and to a certain House of Detention * * * 

and did then and there forcibly and unlawfully 
and against the will of the said plaintiff keep 
her so imprisoned for a long space of time, to 
wit, for the space of eighteen hours, and the said 
defendant at the time and place aforesaid did 
then and there make against the plaintiff a false 
and unfounded charge of larceny and did charge 
and assert that the said plaintiff had stolen a 
certain diamond ring, to wit, of the value of One 
Thousand Dollars, * * *” 

In the second count (R. 2-4) the plaintiff alleges that 
the defendant was operating an establishment for the 
sale of merchandise and had in its employ one Harry 
Evans, in the capacity of a detective, and that Evans, 
acting within the scope of his employment, and acting 
on behalf and in the name of the defendant, 
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“did wrongfully, unlawfully and with force and 
arms apprehend and detain the said plaintiff and 
did falsely charge her with the crime of larcenjy, 
and did cause and procure her to be arrested on 
said charge by the Police Officers of the District 
of Columbia, and did wrongfully commit her to 
the custody of said Police Officers upon said 
charge 

i 

and that as a consequence the plaintiff was imprisoned 
in Police Headquarters and in the House of Detention, 
and was searched, &c., to her damage. 

The defendant filed one plea to each count of the 
declaration. 

i 

By its plea to the first count it denied all of the alle¬ 
gations thereof, except its corporate existence and the 
fact that it was engaged in business (R. 4). 

By its plea to the second count it denied that Evajis 
had authority from it to exercise his discretion in Re¬ 
taining, apprehending, or arresting or causing to be 
detained, apprehended or arrested the plaintiff or ahy 
other person, or to charge the plaintiff or any other 
person with any crime; denied that Evans did detain, 
apprehend or arrest the plaintiff or that he caused her 
to be detained, apprehended or arrested, or that he 
charged her with larceny, or any other crime; and 
averred that a customer whom the plaintiff had served 
claimed that she had lost a ring, and that the customer 
reported the matter to the police, who made an inde¬ 
pendent investigation of their own volition and acted 
wholly upon their own authority and not at the direc¬ 
tion, authority or request of the defendant (R. 4-5). 
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THE TESTIMONY. 

At the trial the plaintiff offered testimony tending to 
prove the following facts: 

On May 18, 1927, the plaintiff was in the employ of 
Salinger & Latz who operated a beauty parlor, known 
as the “Powder Box,” in the establishment of The 
Hecht Company, the defendant (R. 9, 24). The man¬ 
ager of the beauty shop was Mrs. Irma Stewart, who 
was not an employee of the Hecht Company, but of 
Salinger & Latz (R. 20). 

On the day mentioned, the plaintiff waited on a Miss 
Meyers, giving her a manicure, during the course of 
w T hich Miss Meyers removed from her finger a diamond 
ring and laid it on the table in front of her. After Miss 
Meyers had been waited on she left the beauty parlor, 
but returned to it in about two minutes and stated that 
she had forgotten her ring. Miss Meyers and the 
plaintiff went back to the table and together they 
looked for the ring, but did not find it. The drain pipe 
was opened, and the floor was swept, but the ring was 
not found (R. &). 

In the meantime, Mr. Evans came up (R. 9) and 
while he was there, Mrs. Stewart, the manager of the 
department, who had been out to lunch, returned to the 
beauty parlor (R. 19). Mr. Evans and Mrs. Stewart 
went together to the hair room, where Mr. Evans out¬ 
lined to Mrs. Stewart what had occurred and asked 
her what she thought about it. Mrs . Stewart said that 
she did not think the plaintiff had stolen the ring, and 
Mr. Evans said he did not think so either (R. 19). Mr. 
Evans then said he would like to interview the plaintiff 
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and the plaintiff came into the hair room. Mr. Ev^ns, 
Mrs. Stewart and the plaintiff talked together in the 
hair room for a few minutes, and Mrs. Stewart then 
left for some reason which she did not remember at the 
time of the trial, but she thought it might have bien 
the telephone or a customer on the floor needing ber. 
She left Mr. Evans and the plaintiff in the hair rocim, 
and Mr. Evans then interviewed the plaintiff th^re 
(R. 20). She told him what had occurred, whereupon 
Evans left, telling the plaintiff not to leave the roqm 
(R. 10), by which she understood him to mean that she 
was to remain in the beauty shop, where her duties Re¬ 
quired her to be (R. 15). 

About half an hour later, Mr. Marlow, the store 
superintendent, came in and asked Mrs. Stewart wl|at 
she thought about the matter and whether she thought 
they ought to have the plaintiff arrested. Mrs. Stewart 
said No, that the plaintiff had not taken the ring, a\id 
Mr. Marlow said he did not think so either, and sug¬ 
gested that he and Mrs. Stewart go to the office of Mr. 
Levy, who was the general manager of the store, ahd 
whose office was on the top floor (R. 20). They there¬ 
upon went to Mr. Levy’s office, and Mr. Marlow told 
Mr. Levy that a customer of the beauty shop had lost 
a ring and that she insisted that the plaintiff had tak^n 
it. Mr. Levy said, 44 Have the girl arrested,” but Mr. 
Marlow remonstrated with Mr. Levy, and advised 
against that course. After further discussion it wg,s 
agreed that Mr. Marlow teas to offer the store’s Re¬ 
grets to the customer, and to let her, if she 'wished to, 
make a complaint (R. 21), hut to make it clear to hfyr 
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that in view of the investigation the Heclit Company 
could not have the plaintiff arrested (R. 21, 23). 

Mr. Evans accompanied the customer, Miss Meyers, 
to Police Headquarters where they saw Larry O’Dea, 
a Headquarters detective (R. 27). Mr. Evans told Mr. 
O’Dea that Miss Meyers wanted to report a ring stolen, 
but that the Hecht Company had nothing to do with it, 
and thereupon walked away. Mr. O'Dea thereupon 
interviewed Miss Meyers, Mr. Evans taking no part 
in this interview (R. 28, 32). 

At the conclusion of the interview between Mr.. 
O’Dea and Miss Meyers, and as a result of his talk 
with Miss Meyers y Mr. O’Dea went to The Hecht Com¬ 
pany (R. 28). 

When Mr. O’Dea arrived there and got oft the ele¬ 
vator, Mr. Marlow, Mr. Evans and Miss Meyers were 
there together. Mr. O’Dea told Mr. Marlow that Miss 
Meyers accused one of his girls of taking her ring, and 
Mr. Marlow said, “It is a matter for you; we have 
nothing to do with it” (R. 32). “It is up to you; we 
have nothing to do with it; it is betiveen you and this 
wo^nan” [Miss Meyers] (R. 33). 

The plaintiff testified that after Mr. O’Dea’s ar¬ 
rival, Mrs. Stewart told her to go downstairs to the 
general manager’s office (R. 10). She was obviously 
in error, as the manager’s office was on the top floor 
(R. 20), and she could not have gone doivnstairs to his 
office; and counsel for the plaintiff conceded that it 
was not the office of the general manager (R. 35). 
She went down and Mr. Evans went with her. Instead 
of the general manager, Mr. O’Dea, the detective, was 
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outside, and the plaintiff talked to him and told him 
what had occurred. Mr. O’Dea said, ‘‘ Well, I know 
you didn’t take the ring; wait a minute I go in the 
next room and talk to the general manager” (R. 10). 

i 

He went into the next room for a few minutes, leav¬ 
ing the plaintiff with Miss Meyers and Mr. Cole, the 
latter also a detective. He then returned with a yoiing 
lady and told the plaintiff to get her coat and Hat, 
that he wanted to take her down town and let his bpss 
talk to her. She refused to go without first going up¬ 
stairs and seeing Mrs. Stewart, and so the plaintiff, 
the young lady, and Detective Cole went upstairs to 
the beauty parlor (R. 21), where the plaintiff saw Mrs. 
Stewart, who told her to change her clothes, which ihe 
did, and thereupon the plaintiff, Mr. O’Dea, Miss 
Meyers and Mr. Cole went to Police Headquarters in 
an automobile (R. 10, 11). 

Upon arriving at Police Headquarters, Mr. O’Dea 
interviewed the plaintiff, who asserted her innocence, 
as she had previously done (R. 11). Mr. O’Dea l^ft 
the room and shortly thereafter returned with a po¬ 
licewoman. The men thereupon left the room and the 
policewoman searched the plaintiff. She did not fpid 
the ring. Mr. O’Dea thereupon told the plaintiff ttyat 
he was going to discharge her. The policewoman took 
the plaintiff to the House of Detention, where she ^tas 
detained until about noon the next day, when she vias 
discharged (R. 11-12). 

At the conclusion of the testimony on behalf of the 
plaintiff, the Court directed the jury to return a ver¬ 
dict for the defendant (R. 33). 
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ARGUMENT AND AUTHORITIES. 

We believe that it will be conceded that there was a 
total absence of any proof whatever in support of the 
first count of the declaration, wherein it is charged 
that the defendant with force and arms assaulted the 
plaintiff and forcibly compelled her to go to Police 
Headquarters and to the House of Detention, and kept 
her imprisoned and made a false charge of larceny 
against her. 

Trespass vi et armis will not lie against an employer 
for the act of his agent, where the claimed liability 
rests on the doctrine respondeat superior . 

Lisncr v. Hughes, 4-9 App. D. C. 40. 

Knox v. Redivine, App. D. C. (No. 5486, decided 
May 9, 1932). 

In the second count, it is charged that Harry Evans, 
in the course of his employment by the Hecht Com¬ 
pany, falsely charged the plaintiff with the crime of 
larceny and caused her to be arrested on said charge 
by the Police Officers of the District of Columbia. The 
only testimony tending in any way to sustain the al¬ 
legations of this count is that Evans interviewed the 
plaintiff in the beauty parlor, and thereafter accom¬ 
panied Miss Meyers, the customer who had complained 
about the ring, to Police Headquarters, where he intro¬ 
duced her to a detective there, making it clear to the 
latter that the Hecht Company was not preferring any 
charge against the plaintiff (R. 28). The court below 
would have been perfectly justified in directing a ver¬ 
dict for the defendant, upon the ground of variance, 
if on no other. 
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But entirely aside from the question of variance, 
and assuming, without conceding, that the testimony 
offered on behalf of the plaintiff came within the scojpe 
of her pleadings, we respectfully submit that the plain¬ 
tiff totally failed to offer evidence which entitled hpr 
to have her case submitted to the jury. 

To sum up the case briefly: 

A customer on whom the plaintiff had waited coin- 
plains of having lost, or of having had stolen frojm 
her, a ring; the matter is discussed between the plaijn- 
tiff’s superior (not an employee of the defendant), and 
Mr. Evans, an employee of the defendant, and there¬ 
after between her superior and the store superintend¬ 
ent; a conference then takes place between the plain¬ 
tiff ’s superior, the store superintendent and the gen¬ 
eral manager of the defendant’s store, as a result of 
which it is determined that the Hecht Company will 
prefer no charge against the plaintiff; Mr. Evans ac¬ 
companies the customer to Police Headquarters and 
introduces her to a detective there. The detective 
interviews the customer, Mr. Evans stepping asiqe 
and taking no part in the discussion. Thereupon, upon 
the basis of the statement made to him by the cus¬ 
tomer, and acting on his own responsibility, the detep- 
tive goes to the establishment of the defendant and 
there interviews the plaintiff, and says he is goiiig 
into the next room and talk to the general managejr, 
although the office of the general manager is on an¬ 
other floor, and there is no evidence to indicate thit 
either the general manager or the superintendent is 
in the vicinity. He goes into an adjoining room, comps 
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out and takes the plaintiff to Police Headquarters, etc. 

Counsel for the plaintiff, in resisting the defendant’s 
motion for a directed verdict, insisted, and now in his 
brief insists, that the plaintiff was entitled to a sub¬ 
mission to the jury, upon the basis of the decision of 
this Court in this case upon the former appeal therein 
(59 W. L. R. 452). The court below, however, held, 

t 

and properly so, that the case, as presented at the 
second trial, did not come within the decision of this 
Court on that appeal. At the first trial, the plaintiff 
had offered to show that before arresting the plain¬ 
tiff, Detective O’Dea had talked to the general man¬ 
ager of the defendant (59 W. L. R. 452, col. 2). The 
offer had been rejected and a verdict had been di¬ 
rected for the defendant. This Court held on appeal 
that the action of the court below in refusing this 
offer had been error, and, in view of that holding, 
and considering the case in the light of the admission 
of the rejected evidence, held that the case should 
have been submitted to the jury. This is made clear 
by the following extracts from the opinion of this 
Court on the former appeal: 

“Counsel for plaintiff then offered to prove, 
if permitted to do so, that after the officer 
[O’Dea] had gone to the room of the general 
manager, and talked to him , he came out and 
told the plaintiff to get her hat and coat and go 
with him,” etc. (59 W. L. R. 452, col 2). (Italics 
supplied.) 

#•##••• 

‘ 4 Inasmuch as we think there was error in the 
rejection of the evidence offered in behalf of 
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the plaintiff in the respects mentioned, we must 
consider the case on the motion for a directed 
verdict in the light of the admission of this re¬ 
jected evidence, and, considered in that aspect, 
we have this case: A woman employee of previ¬ 
ous good reputation and of several years’ serv¬ 
ice, upon the reported loss of a ring belonging 
to a customer of her employer on whom she had 
waited, is first of all interviewed and questioned 
by the store detective, and told she must nqt 
leave the room in which she worked. A little 
later she is sent to the company’s principal 
office, where she is confronted by a police officer 
who interrogates her, and who then, after pri¬ 
vately interviewing the general manager in Ms 
private office is accompanied therefrom by an¬ 
other employee. * * * She is then ar¬ 

rested. * # *” (59 W. L. R. 453, col. ?. 
Italics supplied). 

It will thus be seen that the vital point of this 
Court’s decision on the former appeal was the plaiif- 
tiff’s offer to prove that O’Dea talked to the general 
manager before he arrested her. 

No such offer was made at the second trial, nor wab 
any attempt made to prove any such conversation with 
the general manager, although O’Dea was on the wit¬ 
ness stand. Counsel for the plaintiff in the course of 
the second trial said that he intended to prove that 
Detective O’Dea went to see Mr. Marlow, the super¬ 
intendent, but he did not follow this up by proving or 
attempting to prove that O’Dea had done so. 

At the second trial, the plaintiff was not in any man} 
ner hindered from introducing testimony in regard tcj 
what transpired before her arrest, but, although sh6 
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testified that O’Dea said he was going to talk to the 
general manager (R. 10), and that he went into a cer¬ 
tain office—not the office of the general manager, which 
was on a different floor (R. 20)—no attempt was made 
to prove that O’Dea did in fact see, or that there was 
present in the office into which O’Dea went, either the 
general manager, the superintendent, or anyone else. 
This was not due to an oversight or inadvertence on 
the part of the plaintiff or her counsel, as this omission 
was distinctlv called to the attention of counsel for 
the plaintiff by counsel for the defendant (R. 33), as 
well as by the Trial Judge (R. 35). 

Although Detective O’Dea was on the stand as a 
witness for the plaintiff, her counsel studiously 
avoided asking him any question tending to throw 
light on what he now concedes is the crucial question 
in the case, and, in fact, he so narrowly limited his 
direct examination of O’Dea as to preclude the de¬ 
fendant from interrogating him on this point, or in 
connection with the plaintiff’s version of his interview 
of her. 

Instead of proving, as he offered to prove in the 
first trial, and as he stated he was going to prove in 
the second trial, that O’Dea did talk to the general 
manager or to Mr. Marlow, the superintendent, the 
plaintiff proved merely that O’Dea said he was going 
to talk to the general manager, and then stopped, not¬ 
withstanding the fact that her counsel’s attention was 
directed to the fact that she had not gone far enough. 
Mr. Marlow, the superintendent, was present in the 
court room during the trial (R. 20), but the plaintiff 
did not call him as a witness. The general manager, 
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Mr. Levy, was not called as a witness, and no attempt 
was made to ascertain who the “young lady” wai 
who came out with Mr. O’Dea. We therefore hav^ 
a situation where the plaintiff meticulously avoids amj 
effort, and in fact deliberately attempts to suppres^ 
any effort, to ascertain the true facts by interrogating 
those who have knowledge of them, preferring, insteadj 
to develop her case up to a certain point, and from! 
point, i. e., from the fact that O’Dea said he was going | 
to see the general manager, infer that he saw either 
the general manager or the store superintendent, and 
based upon that inference, further to infer that the 
general manager or the store superintendent instigated 
the arrest—and this notwithstanding the fact that the 
testimony showed without contradiction that MrJ 
Evans, who first interviewed the plaintiff, did not think 
that she was guilty (R. 19), that the store superintend^ 
ent did not think she was guilty and had advised the 
general manager not to have her arrested (R. 20-21), 
and that the general manager had instructed the store 
superintendent to inform the customer that the defend^ 
ant could not have the plaintiff arrested (R. 21, 23); 
and the further fact that the manager’s office was on! 
a different floor and that there was no evidence to 
indicate that either the general manager or the store 
superintendent were in the vicinity at all. No such 
inference would have been justified in view of the 
facts developed, and particularly in view of the rule 
that an inference cannot be based on an inference, but 
can be based only on facts proved by direct testimony. 

“No inference of fact or of law is reliable! 
drawn from premises which are uncertain. 
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Whenever circumstantial evidence is relied upon 
to prove a fact, the circumstances must be 
proved, and not themselves presumed. Starkie 
on Ev., p. 80, lays down the rule thus: ‘In the 
first place, as the very foundation of indirect 
evidence is the establishment of one or more 
facts from which the inference is sought to be 
made, the law requires that the latter should be 
established by direct evidence, as if they were 
the very facts in issue.’ It is upon this prin¬ 
ciple that courts are daily called upon to exclude 
evidence as too remote for the consideration of 
the jury. The law requires an open, visible con¬ 
nection between the principal and evidentiary 
facts and the deductions from them, and does not 
permit a decision to be made on remote infer¬ 
ences. Best, Ev. 95. A presumption which the 
jury is to make is not a circumstance in proof; 
and it is not, therefore, a legitimate foundation 
for a presumption.” 

United States v. Ross, 92 U. S. 281, 283. 
See also 

Stearman v. Railroad Company, 6 App. 

D. C. 46, 54. 

Davis v. United States, 18 App. D. C. 

468, 496. 

Globe Accident Insurance Company v. 

Gerisch, 163 Ill. 625, 629. 

Furthermore where a party has it within his powder, 
as in this case, to produce direct evidence in support 
of a fact, he will not be permitted to rely on an infer¬ 
ence rather than to produce such direct testimony. 

“A presumption is not the best evidence, it may not 
be true as a matter of fact. It is but a substitute for 
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lack of anything better. It should not be indulged 
when evidence of the matter presumed is at hand.” 

Cudahy Packing Co. v. C. & N. W. Ry. Co., 196 
Mo. App. 528, 533. j 

Skov v. Coffin, 137 S. W. 450. 

Shepherd v. Philadelphia, 279 Pa. 333. I 

Producing weaker evidence when stronger might; 

i 

have been produced lays the plaintiff open to the prej 
sumption that the stronger evidence would have been 
to her prejudice. 

Chesapeake Beach R. Co. v. Brez, 39 App. D. C. 
58, 71. I 

As above stated, Detective O’Dea was in court, and 

. 

it would have been a very simple matter to have askedl 
him whether he in fact talked to the general manager, 
and if so, what the conversation was. If this had 
been done, the vital point upon which the former de¬ 
cision of this case was based would have been covered.! 

The position of counsel for the plaintiff seems to be 
that the plaintiff is entitled to a presumption or in-! 
ference of the existence of the facts necessary to fix 
liability upon the defendant, and, as an excuse for not 
offering available direct evidence in regard thereto, he 
makes the astounding admission that if the witnesses 
who knew the facts had been interrogated about them! 
they would have denied their existence, and quite 
frankly states to the Court on page 18 of his brief that 
if O’Dea had been interrogated about the matter, that 
would have been the end of the case. Was it not the 
duty of the plaintiff to have asked 0 ’Dea about this 
alleged interview, in the light of the opinion of this 
Court on the previous appeal, and in view of the fact 
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that on the previous appeal he had obtained a reversal 
upon the very ground that he had not been permitted 
so to interrogate O’Deaf Can it be that a plaintiff 
may with propriety say to the Court, that he prefers 
to rest his case on conjecture rather than on direct 
testimony, because the direct testimony would not 
support his contention? Can it be that a party who 
has it within his power to produce direct evidence of 
an occurrence, where such evidence would be contrary 
to his contention, can ask the court to have the case 
submitted to the jury in order that the jury may have 
an opportunity to return a verdict, based on an infer¬ 
ence contrary to what the evidence would prove if all 
the facts were disclosed? We confidently submit that 
this is not the law. 

Counsel for the plaintiff seems to have been trying 
to maneuver the case into a situation in which there 
would be for submission to the jury an apparent, but 
not a real, issue between the inference which he seeks 
to raise on the one hand, and the direct testimony 
contradictory thereof on the other, and, indeed, he 
practically admits this on page 19 of his brief. Such 
a situation could not, however, properly arise. 

An inference exists only as long as it is unopposed 
by direct testimony, and when such direct testimony is 
received, the inference disappears. 

Curry v. Stevenson, 58 App. D. C. 162, 163. 

New Amsterdam Casualty Co. v. Hoage, 60 App. 
D. C. 40, 41. 

Lincoln v. French, 105 U. S. 614, 617. 

It follows, therefore, that even if the court below had 
required the defendant to go into its case, and if De- 



tective O’Dea had testified, as counsel for the plain¬ 
tiff concedes he would, that he had no conference o|r 
conversation with the general manager or other enj- 
ployee of the defendant before he arrested the plaintiff, 
the defendant would have been entitled to a directed 
verdict at the close of the entire case, since whatever 
inference might have been raised in the course of the 
plaintiff’s case would have been canceled by the de^ 
fendant’s testimony. 

Counsel for plaintiff seeks to excuse his failure to 
produce direct evidence in support of the plaintiff’^ 
case by saying that the court below took the case from 
the jury because he refused to ask Mr. O’Dea whether 
he did actually talk to the general manager or the storb 
superintendent (Brief, p. 17) and that he did so refus^ 
because O’Dea was a biased witness (Brief, p. 18 )l 
N either contention is borne out by the record. Counsej 
refrains from pointing out the showing of bias or host 
tility to which he refers, and the court below was also 
unable to find that O’Dea was a hostile witness (R. 31)1 
The court below did not confine the plaintiff to Mr+ 
O’Dea’s testimony, but when counsel for the plaintiff 
asked the Court how he could prove the fact, the Court, 
merely by way of suggestion, said, “Well, you could 
ask him” (R. 35). This Court, however, laid down a 
rule for the guidance of counsel for the plaintiff, wheri 

i 

it said in the course of its opinion on the former appeal] 
in this case (59 W. L. R. 453): 

“* * * we fail to see how else the plaintiffj 

could prove this participation, if there was par- 
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ticipation, except through the police officer, 
which, of course, would have been the ordinary 
and proper method of proof, or through the 
agents or officers of defendant who had partici¬ 
pated in the event, or who knew the circum¬ 
stances through which it was accomplished.” 

We respectfully ask, Why did not the plaintiff proceed 
in the manner so suggested by this Court, by asking 
Detective O’Dea whether lie had a conversation with 
the general manager before he arrested the plaintiff? 
The only answer of counsel for the plaintiff to that 
question is that if he had asked the question he would 
have lost his case. 

It is indeed difficult to follow counsel in his changing 
theories of the case. In his declaration he claimed that 
the arrest was instigated by Mr. Evans (R. 3) At the 
first trial he took the position that the arrest was in¬ 
stigated by the general manager. At the second trial 
he stated that he would show that, before arresting the 
plaintiff, Detective O’Dea talked to Mr. Marlow, the 
store superintendent (R. 33); and now, in his brief 
(p. 19) he says it was either the general manager or 
Mr. Marlow (R. 20). 

The implied authority of a superintendent does not 
include the power to make or order an arrest ( Kiley v. 
Dilworth, 55 Pa. Super. Ct. 329; Markley v. Snoiv, 207 
Pa. 447; Pinkerton v. Gilbert, 22 Ill. App. 568; Central 
R. Co. v. Brewster , 78 Md. 394; Tolchester Beach Im¬ 
provement Co. v. Steinmeier , 72 Md. 313), particularly 
where, as in this case, the property of his employer is 
not involved ( Lubliner v. Tiffany , 54 App. Div. [N. Y.] 
326). Yet counsel for the plaintiff insists that the jury 
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should have been allowed, in the absence of evidence, 
to infer that Detective O’Dea talked to either the gen¬ 
eral manager or the superintendent, and, based on that 
inference, further to infer that one of these men insti-i 
gated the arrest, and then in the face of the plaintiff’s 
conflicting contentions, to conjecture which of them iti 

i 

was. The jury cannot be allowed so to conjecture. 

District of Columbia v. Burke, 46 App. D. C. 
215, 218. 

Bennett v. Washington Terminal Company, 55 
App. D. C. Ill, 113. | 

Gunning v. Cooley, 281 U. S. 90, 95. j 

A mere scintilla of evidence is not enough to require 
the submission of an issue to the jury. 

Gunning v. Cooley, 281 U. S. 90, 94. 

We respectfully submit that in this case there was notj 
even a scintilla of evidence in support of the plaintiff’s| 
contention that the defendant was responsible for her 
arrest. 

i 

We have here a case in which the sole, connection of | 
the defendant with the plaintiff’s arrest consisted ofj 
one of the employees of the defendant introducing the| 
complaining customer to a detective at Police Head-j 
quarters. 

A much more nearly direct connection was shown in 
Benham v. Vernon, 5 Mackey 18; Prigg v. Lansburgh, 
5 App. D. C. 30; Waters v . Anthony, 20 App. D. C. 124, 
in all of which cases the defendants were held not| 
liable. 
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CONCLUSION. 

For the reasons stated, it is respectfully submitted 
that the judgment should be affirmed. 

Respectfully submitted, 

MORRIS SIMON 

LAWRENCE KOENIGSBERGER 
EUGENE YOUNG 
SELIG C. BREZ, 

Attorneys for Appellee. 
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